
CRAFTING DURABLE SETTLEMENT AGREEMENTS
By Sarah S. Tuck

TABLE OF CONTENTS

PREFACE

CHAPTER 1 - GENERAL PRINCIPLES AND ADVICE

I. CAN JUDGES FORCE SETTLEMENT?
II. WISDOM OF THE AGREEMENT
III. LAW OF CONTRACTS
IV. GENERAL OVERVIEW OF EEOC AND MSPB LAW OF CONTRACTS

A. MUTUAL CONSIDERATION
B. EEOC LAW
C. MSPB LAW
D. REVIEW BY THE COURT OF APPEALS FOR FEDERAL CIRCUIT

V. TERMS OF ART IN AGREEMENTS
VI. WRITTEN AGREEMENTS
VII. ORAL AGREEMENTS

A. EEOC LAW
1. An Oral Agreement is Reached Before an Administrative Judge

and the Agreement is Transcribed
2. A Party Relies on an Oral Agreement to His or Her Detriment
3. An Oral Agreement is Ratified By a Party Who to Implements its

Terms
B. MSPB LAW

VIII. AGREEMENT TERMS SHOULD NOT CONFLICT
IX. SCOPE OF SETTLEMENT AGREEMENTS AND AUTHORITY TO REVEIW

A. EEOC LAW
B. MSPB LAW

X. UNLAWFUL TERMS
XI. MUTUAL MISTAKE
XII. MISREPRESENTATION
XIII. SETTLEMENT AGREEMENTS WITHOUT TIME LIMITS
XIV. TIME FRAMES FOR BEGINNING AND ENDING OF AGREEMENT TERMS
XV. DUTIES IMPOSED ON A THIRD PARTY
XVI. CLEAR WAIVERS
XVII. SCATTERED OR INCOMPLETE WAIVERS
XVIII. VOLUNTARINESS CLAUSE
XIX. EEOC OFFERS OF RESOLUTION

CHAPTER 2 - GUIDELINES FOR SETTLEMENT



I. BEFORE THE MSPB
A. 5 CFR 1201
B. THE MSPB JUDGES’ HANDBOOK

II. BEFORE THE EEOC
A. 29 CFR 1614
B. MD-110
C. ENFORCEMENT GUIDE
D. THE EEOC JUDGES’ HANDBOOK

III. AGREEMENTS INVOLVING BARGAINING UNIT EMPLOYEES
IV. OPM GUIDANCE ON AGREEMENTS AFFECTING RETIREMENT BENEFITS

CHAPTER 3 - SETTLEMENT AUTHORITY

I. AGENCY REPRESENTATIVE
A. EEOC LAW
B. MSPB LAW

II. APPELLANT’S OR COMPLAINANT’S REPRESENTATIVE

CHAPTER 4 - COLLATERAL USE OF AND CHALLENGES TO AGREEMENTS AND
OFFERS

I. COLLATERAL ATTACKS ON SETTLEMENT AGREEMENTS IN ANOTHER
FORUM

II. SETTLEMENT AGREEMENTS AS EVIDENCE
III. SETTLEMENT OFFERS AND DISCUSSIONS AS EVIDENCE IN LITIGATION

OF AN EMPLOYEE’S CASE
IV. THREATS OF ACTION DURING SETTLEMENT NEGOTIATIONS
V. SETTLEMENT DISCUSSIONS AS BASIS FOR A NEW EEO COMPLAINT
VI. SETTLEMENT AGREEMENTS AS INDEPENDENT ACTS OF

DISCRIMINATION

CHAPTER 5 - PREPARATION FOR SETTLEMENT

I. BE PREPARED
II. WRITE SELF–EXECUTING TERMS
III. HAVE SAMPLES HANDY
IV. DRAFTING TIPS

CHAPTER 6 - PRE–APPEAL AGREEMENTS

I. LAST CHANCE AGREEMENTS
A. APPELLANT MUST HAVE MATERIALLY BREACHED THE

AGREEMENT
B. APPELLANT MAY GET A HEARING OVER WHETHER THE

AGREEMENT WAS BREACHED
II. EEOC REVIEW OF LAST CHANCE AGREEMENTS



III. VOLUNTARY SEPARATION INCENTIVE PAYMENT AGREEMENTS

CHAPTER 7 - COMMON SETTLEMENT TERMS

I. BEHAVIORAL ISSUES
A. BROAD BEHAVIOR ISSUES
B. LAST CHANCE/ALTERNATIVE DISCIPLINE AGREEMENTS
C. PERFORMANCE ISSUES
D. TRAINING
E. REHABILITATION PROGRAMS

1. Drugs
2. Alcohol
3. EAP Program

F. RESPECT, HARASSMENT, MEDIATION, AND BEST EFFORTS TYPE
CLAUSES

II. LEAVE ISSUES
A. ADMINISTRATIVE LEAVE
B. LEAVE AND WORK SCHEDULE ISSUES
C. REDUCTION IN PENALTY OR CHANGES IN LEAVE USE
D. INDEFINITE SUSPENSION WITHOUT RESOLVING FUTURE CASE
E. SUBSTITUTING TIME ALREADY IN NONDUTY STATUS AS

SUSPENSION TIME
F. SUBSTITUTING TIME PAID FOR SUSPENSION DATES; PAPER

SUSPENSION
III. STATUS ISSUES

A. REASSIGNMENT
B. RESIGNATION
C. VOLUNTARY DOWNGRADE
D. FUTURE EMPLOYMENT
E. ARRANGEMENTS FOR OTHER EMPLOYMENT
F. NEW PROBATIONARY PERIOD; CHANGE IN TENURE
G. RETURN TO DUTY
H. TEMPORARY PROMOTION/WITHIN–GRADE OR QUALITY STEP

INCREASES/PERFORMANCE
I. PRIORITY PLACEMENT
J. PRIORITY CONSIDERATION
K. REASONABLE ACCOMMODATION
L. MEDICAL EXAMS OR TERMS
M. CLASSIFICATION
N. SECURITY CLEARANCES
O. OFFICE SPACE
P. DRIVER’S LICENSE

IV. RETIREMENT ISSUES
A. DISCONTINUED SERVICE RETIREMENT
B. DISABILITY RETIREMENT
C. SUBSTITUTING RETIREMENT FOR ADVERSE ACTION



D. RETROACTIVE PROMOTION OR OTHER ENHANCED BENEFITS
UPON RETIREMENT

V. ECONOMIC ISSUES
A. ATTORNEY FEES

1. If Fees are to be Paid
B. IF FEES ARE NOT ADDRESSED IN AN AGREEMENT

1. EEOC Law
2. MSPB Law

C. COMPENSATORY OR CONSEQUENTIAL DAMAGES
1. Claims for Damages for Breach of Agreement

D. “TENDER BACK”; COLLECTION OF DEBTS
E. TAXES

1. For Damages Claims
2. Interest on Lump Sum
3. Interest or Taxes When Agreement Addresses the Issue
4. Thrift Savings Plan (TSP) Contributions

F. BACK PAY
1. EEOC Law and Guidance on Back Pay
2. MSPB Law on Back Pay

G. INTEREST ON BACK PAY
1. Exceptions to Interest Requirements

a. Back Pay in the Form of a Lump Sum Payment
b. Back Pay, Interest and Taxes for an Applicant For

Employment
VI. REFERENCES AND RECORDS ISSUES

A. CLEAN RECORD; EXPUNGEMENT TERMS
1. EEOC Law
2. MSPB and Federal Circuit Law

B. NEUTRAL OR OTHER REFERENCES
1. Samples Dealing With Clean Records, Expunged Files and Related

Clauses
VII. LEGAL ISSUES

A. INTEGRATION CLAUSES
1. EEOC Law
2. MSPB Law

B. NONPRECEDENTIAL TERMS
C. WAIVERS

1. Broad Waiver, to Include Current Appeal or Complaint
2. Future EEO Rights
3. MSPB
4. Waivers of ADEA Rights and the Older Worker’s Benefit Protection

Act
5. Unemployment Benefits
6. Whistleblowing; Reports of Criminal Activity

D. NONADMISSIONS CLAUSES
E. CONFIDENTIALITY CLAUSES



1. Preservation of Agency’s Litigation and Investigative Files
F. AGREEMENT TO MEDIATE

CHAPTER 8 - ENFORCEMENT OR RECISION OF AGREEMENTS

I. ENFORCEMENT OF AGREEMENTS
A. EEOC
B. MSPB

II. SCOPE OF REVIEW OF AGREEMENTS
A. EEOC
B. MSPB

III. CHOICE OF ENFORCEMENT OR REINSTATEMENT OF AGREEMENTS
A. EEOC
B. MSPB

IV. COERCION OR DECEIT
A. BY THE AGENCY
B. BY THE JUDGE
C. BY COUNSEL

V. BAD FAITH
VI. MENTAL PROBLEMS
VII. PUBLIC POLICY CONCERNING CRIMINAL OR INVESTIGATIVE INQUIRIES

APPENDIX


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5

