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PREFACE: WHY DO REPRESENTATIVES NEED TO KNOw ABOUT MEDIATION?
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CHAPTER ONE: WHY USE MEDIATION?

WHAT SHOULD YOU BE CONCERNED ABOUT?

l. DEFINITION OF MEDIATION
. GOOD REASONS TO USE MEDIATION (INCLUDING THE
OBVIOUS AND NOT-SO-OBVIOUS)

A.

MEDIATION ALLOWS PARTIES TO FOCUS ON THEIR
UNDERLYING INTERESTS AND THE FUTURE, NOT JUST
THEIR LEGAL POSITIONS AND THE PAST

PEOPLE CAN BE HEARD AND HAVE THEIR "DAY IN COURT"
PARTIES FOCUS ON THEIR DISPUTE SIMULTANEOUSLY, IN
A SAFE AND CONFIDENTIAL PLACE

PARTIES CAN DEVELOP VALUABLE NEW SELF-IMAGES AND
METAPHORS

THE MEDIATOR'S PRESENCE AND ROLE BUILDS TRUST
AND REDUCES THE EFFECT OF "REACTIVE DEVALUATION"
PARTIES' NEGOTIATIONS ARE ENHANCED BECAUSE THEY
PLAY AN ACTIVE, ON-SITE ROLE IN DEVELOPING
SOLUTIONS THAT THEY CHOOSE

MEDIATION SAFELY ALLOWS AND MANAGES VENTING
AND STRONG EMOTIONS

MEDIATION PROVIDES FERTILE GROUND FOR CREATIVE,
PRACTICAL SOLUTIONS, OFTEN NOT PREVIOUSLY
ENVISIONED

MEDIATION AVOIDS THE UNPREDICTABILITY OF
LITIGATION, REDUCES PRECEDENTIAL VALUE OF
OUTCOMES, AND CAN REDUCE UNWANTED PUBLICITY
RESOLUTION OF A DISPUTE IN MEDIATION MAY BENEFIT
ON-GOING RELATIONSHIPS

FINALLY—THERE IS LITTLE TO LOSE BY AT LEAST TRYING
MEDIATION
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PROBLEMS AND CHALLENGES IN USING MEDIATION

A. IS IT TOO EARLY (OR TOO LATE) TO MEDIATE?

B. ARE THE RIGHT PEOPLE GOING TO BE AT THE TABLE
1. For the Employer?
2. For the Employee?

C. MANAGEMENT IS PARTICIPATING RELUCTANTLY
D. MEDIATION IS NOT FOR ORGANIZATIONAL-WIDE

PROBLEMS
E. OTHER CASES THAT ARE GOOD (OR BAD) FOR
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STEP-BY-STEP THROUGH A MEDIATION

HOW PEOPLE FIRST ENGAGE THE POSSIBILITY OF MEDIATION
FIRST STEPS AFTER INTAKE: CONTACT WITH THE OTHER
REPRESENTATIVE AND THE MEDIATOR

YOUR PLACE OR MINE?

THE MEDIATION SESSION ITSELF

THE BEGINNING

THE "AGREEMENT TO MEDIATE"

OPENING REMARKS

THE MAIN BODY OF THE MEDIATION SESSION
PRIVATE MEETINGS

CONCLUDING THE MEDIATION
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CHAPTER THREE: ALL ABOUT MEDIATORS
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MEDIATOR STYLES

A. OVERVIEW
B. EVALUATIVE MEDIATION
C. FACILITATIVE MEDIATION

D. TRANSFORMATIVE MEDIATION

QUALIFICATIONS: WHAT IT TAKES TO BE A MEDIATOR
SHOULD YOUR MEDIATOR HAVE SUBJECT-MATTER EXPERTISE?
WHERE TO FIND A MEDIATOR

CO-MEDIATION
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CHAPTER FOUR: PREPARING TO PARTICIPATE IN MEDIATION

IMPORTANT PERSPECTIVES TO KEEP IN MIND
PREPARATION TIPS AND TECHNIQUES

A.
B.

C.
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DECIDE WHETHER THE TIME IS RIGHT

TELL YOUR CLIENT WHAT MEDIATION IS ABOUT, AND
GET THE CLIENT'S BUY-IN

TELL YOUR CLIENT WHAT TO EXPECT IN THE MEDIATION
SESSION

REVIEW THE CLIENT'S POSITIONS; REVIEW AND DEVELOP
INTERESTS

1. Background of the Case

2. Your Client's Interests

EXAMINE POSITIONS AND INTERESTS OF THE OTHER SIDE
HELP THE CLIENT ENVISION A RANGE OF POSSIBLE
OUTCOMES

AGREE ON A NEGOTIATION STRATEGY

PREPARE THE CLIENT FOR HOW YOU, AS THE
REPRESENTATIVE, WILL BEHAVE IN MEDIATION

PREPARE THE CLIENT FOR HOW HE/SHE SHOULD BEHAVE
IN MEDIATION

THE COORDINATED ROLES OF THE REPRESENTATIVE AND
CLIENT

PLAN FOR HOW OTHER KEY FIGURES WILL PARTICIPATE
DEALING WITH THE PRO SE PERSON

ADVANCE DISCUSSIONS WITH THE REPRESENTATIVE FOR
THE OTHER SIDE

ADVANCE DISCUSSIONS WITH THE MEDIATOR
MEDIATION BRIEFS OR STATEMENTS

CHAPTER FIVE: CONFIDENTIALITY

WHY IS CONFIDENTIALITY IMPORTANT IN MEDIATION?¢
CONFIDENTIALITY UNDER THE ADMINISTRATIVE DISPUTE
RESOLUTION ACT (ADRA)

SOME THINGS TO OBSERVE ABOUT THE CONFIDENTIALITY
PROVISIONS OF ADRA

A.

B.

C.

THERE MUST BE EXPRESSED INTENT THAT
COMMUNICATIONS ARE CONFIDENTIAL

THERE IS NO CONFIDENTIALITY PROTECTION WITHOUT
THE MEDIATOR'S INVOLVEMENT

ENFORCEMENT OF CONFIDENTIALITY GOES MAINLY TO

THE ADVOCATE'S PRACTICAL GUIDE TO USING MEDIATION



Iv.

ADMISSIBILITY IN LITIGATION
D. OTHERWISE DISCOVERABLE EVIDENCE
ADDITIONAL GENERAL CONSIDERATIONS CONCERNING
CONFIDENTIALITY

CHAPTER SIX: PARTICIPATING IN THE MEDIATION SESSION
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GENERAL PRINCIPLES OF INTEREST-BASED INTERACTION

A. SET THE RIGHT TONE AND MAINTAIN DEMEANOR

B. ENCOURAGE DISCUSSION, LISTEN ACTIVELY, AND BUILD
ON THEIR STATEMENTS

HOW TO MAKE BEST USE OF OPENING REMARKS

OTHER TIPS FOR EFFECTIVE USE OF MEDIATION

DIFFICULTIES YOU MAY ENCOUNTER

CHAPTER SEVEN: UNDERSTANDING AND USING THE CAUCUS
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WHAT IS A CAUCUS?

WHY USE CAUCUSES?

HOW CONFIDENTIAL IS THE CAUCUS?

WILL YOUR MEDIATOR FAVOR USE OF CAUCUSES?
ADDITIONAL IDEAS ON USING CAUCUSES EFFECTIVELY

CHAPTER EIGHT: WORKING TOWARD RESOLUTION

CHAPTER NINE: IMPASSE AND DIFFICULT PASSAGES
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WHAT TO DO TO HELP REDUCE THE LIKELIHOOD OF IMPASSE
WHEN THE CASE IS "JUST ABOUT THE MONEY"

A. EXPLORE THE MEANING OF MONEY AS A KEY TO
RESOLUTION

B. NON-MONETARY ALTERNATIVES

C. OTHER IDEAS FOR CLOSING THE GAP ON MONEY ISSUES

APOLOGIES

SOME GENERAL IMPASSE TECHNIQUES
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CHAPTER TEN: CONCLUDING THE MEDIATION

I KEY THINGS TO KEEP IN MIND AS YOU APPROACH SETTLEMENT
. SETTLEMENT DRAFTING CONSIDERATIONS

A. GENERALLY

B. FORM SETTLEMENT AGREEMENTS

C. WHO DRAFTS THE WRITTEN SETTLEMENT TERMS?
1. When a Party's Representative Drafts
2. When the Mediator Drafts

D. WHAT IF YOU HAVE AGREEMENT BUT CANNOT FINALIZE
A WRITTEN AGREEMENT AT THE SESSION¢
. WHEN IT IS CLEAR THAT THE DISPUTE WILL NOT BE SETTLED

APPENDIX: EXAMPLES OF "AGREEMENT TO MEDIATE" FORMS

l. U.S. DEPARTMENT OF JUSTICE

. AN EXAMPLE OF A FEDERAL AGENCY AGREEMENT TO MEDIATE
FORM (U.S. DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT FORM FOR EEO CASES) (EMPHASES IN ORIGINAL)

. EXCERPT FROM EEOC AGREEMENT
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