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CHAPTER TWO
ADVERSE ACTION JURISDICTION

Most people, no doubt, when they espouse human rights, make their 
own mental reservations about the proper application of the word 
“human.”

— Suzanne Lafollette, U.S. Writer and Editor

Adverse actions have fi ve elements: jurisdiction, cause, penalty, proof, and 
procedures. We will start with the fi rst element of an adverse action: Jurisdiction—
who gets all these rights. What agency actions are indeed “Adverse?” This 
jurisdictional element is crucial because we fi rst have to decide whether the 
situation is even covered by adverse action protections. The signifi cance is that if 
the employee is not covered, the agency may do as it pleases and is bound by no 
conventions, other than internal ones.

For example, if you are fi ring a temporary employee, as we will see shortly, it is 
not an adverse action. Even though the employee is being removed—the most 
serious action an agency can take—temporary employees are simply not covered 
by the law on adverse actions. There are no procedures. You can do whatever you 
want, and the employee cannot challenge the merits or procedures employed. It 
is procedurally correct to simply tell a temp not to show up for work tomorrow, 
and when the employee demands to know why or demands advance notice, 
nothing requires you to reply or comply.

Similarly, with nonappropriated fund employees, they are not subject to adverse 
action protections. You can suspend them, demote them, and remove them with 
no concerns except your internal procedures, the application of which is not 
appealable to any outside party.

Keep in mind that employees not entitled to adverse action protections, like 
the temps and NAF people we just mentioned, might still be able to challenge 
the action collaterally by alleging that the action violated some other law. For 
example, a VA physician, a class not entitled to the normal adverse action appeal 
over a removal, might fi le a charge with the Federal Labor Relations Authority 
(FLRA) alleging that the removal was retaliation for his or her union organizing 
activities—an Unfair Labor Practice (ULP) under federal labor law. The FLRA would 
examine the allegations and could even reinstate the employee. Or an FBI agent 
without veterans preference, another class that does not have adverse action 
protections, being fi red could always fi le an EEO complaint alleging discrimination, 
which would be considered by the Equal Employment Opportunity Commission 
(EEOC).
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Just because an employee is not covered by adverse action protections does 
not mean that he or she might not be covered by other laws prohibiting agency 
action based on certain protected conduct. In such cases—EEO complaints, ULP’s, 
whistleblower allegations—the employees generally have the burden of proof.

Adverse action jurisdiction is a dry technical subject, and the laws and regulations 
about it will put you to sleep with all the certainty of being hit in the head with 
a lead-fi lled sap but with none of the excitement. Also, in most of your cases, 
jurisdiction is not a major issue. Most of the actions you will be involved with 
will be disciplinary suspensions and removals with employees long past their 
probationary or trial period.

You still have to know your jurisdictional requirements, as they come up in three 
ways. First, as we just mentioned, you do not have to follow adverse action 
procedures if the action you are taking or the employee is not covered by the law 
or regulations. For example, adverse action procedures are not necessary with 
removals or demotions caused by reductions-in-force. Second, there are a lot of 
quirky situations that you would never think of as constituting adverse actions, yet 
actually do require you to use adverse action procedures. A good example is putting 
an employee in enforced leave for over 14 days, which requires using adverse action 
procedures. Or, if you reassign an employee out of a position that was just upgraded 
due to a classifi cation error, you will have to treat it as an adverse action.

Third, many employees challenge some agency actions that they will argue were 
“constructive” adverse actions—not offi  cially on the legal list of adverse actions, 
but are as a practical matter.

The classic example is when somebody alleges that an action that appeared to 
be voluntary, was indeed coerced, and therefore, a constructive adverse action. 
They allege that management, in eff ect, fi red them by forcing them out without 
following adverse action ceremonies.

For most readers, jurisdiction is not a big issue and most of their cases are fairly 
standard. Therefore, you might consider browsing through this chapter to see 
when something might be a jurisdictional issue and then re-read the chapter in 
detail when you think you might have a problem.

Adverse action coverage is dependent upon two factors: the status of the 
employee and the type of action taken, and it can become complicated. We will 
begin with the basics and then review the complications. We will look at the type 
of action fi rst then we will see which employees are covered.

ACTIONS COVERED

What actions are adverse seems simple on the surface, but can become a 
complicated issue. Adverse actions are removals, suspensions, reductions in grade 
or pay, and furloughs for less than 30 days.
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SUSPENSIONS

A suspension is the placement of an employee in a nonpay, nonduty status for 
disciplinary reasons. Suspensions for 14 days or less are covered by Subchapter 
One of 5 USC Chapter 75, and those for 14 days or more are in Subchapter Two. 
The diff erences between the two are that the shorter suspensions involve far fewer 
procedural requirements and, most important, are not appealable to the MSPB.

The minimum length of time for a suspension is one day but the rules place no 
upper limits on suspensions. Indeed, we shall even spend some time later on 
“indefi nite suspensions,” which are typically used for investigative purposes. As a 
practical matter, most agencies do not suspend employees for fewer than three 
days or more than 30 days. Agencies consider suspensions of fewer than three 
days not worth the trouble, and do not usually suspend for longer than 30 days 
because of the staff  shortage it creates.

REMOVALS

Where all suspensions are disciplinary, not all removals are. A removal may be 
for any job-related reason, except RIF and performance-based actions, which are 
covered by diff erent laws (Chapters 35 and 43 of Title 5). For example, removing 
an employee who was medically unfi t for the job is a nondisciplinary removal. 
However, the agency must still follow adverse action procedures. 

REDUCTIONS IN GRADE OR PAY

Similarly, reductions in grade or pay may be disciplinary or nondisciplinary. 
For example, if an agency improperly promoted an employee, adverse action 
procedures are necessary to send the person back to the former grade. If an 
employee could not physically perform the current job, but could perform a vacant 
lower-graded job, the agency would have to use adverse action procedures to 
demote.

FURLOUGHS FOR FEWER THAN THIRTY DAYS

A furlough is placing an employee in a nonpay, nonduty status because of lack 
of funds or lack of work. All furloughs are nondisciplinary and, if under 30 days, 
require adverse action procedures. Furloughs for more than 30 days follow RIF 
procedures.

ACTIONS EXCLUDED

Both Title 5 of the USC and Title 5 of the CFR list actions that are excluded (5 USC 
7512 and 5 CFR 752.401). Most are self-explanatory or intuitive, but some may not 
be entirely obvious.
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VOLUNTARY ACTIONS

An agency would not follow adverse action procedures for an employee who 
voluntarily resigns, retires, or accepts a lower grade or pay. The voluntariness of 
an action may become an issue, however, and the MSPB handles hundreds of 
appeals each year from employees who allege that their resignations, retirements, 
or elective demotions were not truly voluntary, an issue we’ll discuss later.

AN ACTION DIRECTED BY ANOTHER AGENCY

Several federal agencies have authority to remove, suspend, and demote 
employees of other agencies. In those cases, the agency where the employee 
works is not taking the action, therefore it does not follow adverse action 
procedures. However, the laws and regulations that allow such things require 
the moving party to follow procedures themselves that parallel Chapter 75 
procedures. For example, OPM has concurrent jurisdiction over employees in the 
competitive service during their fi rst year and it may remove, on its own initiative, 
an employee of another agency for “suitability” reasons. These actions are always 
based upon something that came up in the pre-employment investigation of the 
employee and are covered by 5 CFR Part 754.

Similarly, the MSPB itself may remove, demote, or suspend federal employees for 
prohibited personnel practices. These actions are usually based upon charges 
brought by the Offi  ce of Special Counsel and are covered by 5 USC 1206. The MSPB 
also has original jurisdiction over all Administrative Law Judges (ALJs) based upon 
its 5 USC 7532 authority.

These types of actions only apply when the agency has specifi c statutory authority 
to remove, demote, or suspend somebody from another agency. For example, 
both the Equal Employment Opportunity Commission and the Federal Labor 
Relations Authority both have the authority to fi nd that a selection action was 
a violation of EEO law or federal labor law. However, neither has the authority 
to compel remedial action that removes the person selected as the result of 
the violation. If indeed the agency wants to take an action against the person 
selected (it does not have to, by the way) it must follow adverse action procedures 
to remove the incumbent to free the position. Although EEOC and FLRA have 
the authority to make fi ndings of discrimination and violations of federal labor 
law and order remedies that benefi t aggrieved employees, they do not have the 
correlative authority to itself take negative actions against anybody else.

ACTIONS CONSISTENT WITH THE CONDITIONS OF APPOINTMENT

The laws and regulations list many actions that all stand for the same common-
sense principle. You need not follow adverse action procedures if the removal or 
reduction in grade or pay was done in connection with the pre-established terms 


