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INTRODUCTION

This book is a summary of notable cases, laws, and guidance over a seven-year period ending in December 2012. It is intended to help the reader 
keep abreast of the latest developments in our employment discrimination laws, with an emphasis on federal sector employment, and to provide 
an easy reference for recent cases in particular areas of employment discrimination law. Our laws, as they are interpreted, are our collective national 
conscience, which evolves over time. Congress enacts laws—such as those that prohibit employment discrimination—and then adjudicatory bodies—
such as our federal courts and the U. S. Equal Employment Opportunity Commission (the EEOC or Commission)—breathe life into those laws through 
their decisions.

I. HOW TO USE THIS BOOK

This EEO Update begins with an article that is our overview of recent developments in federal sector EEO law in 2012. This book is formatted as an 
indexed summary divided into different chapters that cover various aspects of federal sector EEO law. The material consists of our Overview Article 
followed by chapters that consist primarily of case summaries, but also including summaries of changes in EEO laws, new Commission regulations, 
and other Commission guidance. Most chapters are divided into sections. Each section is subdivided by year, with cases within each year set forth 
alphabetically. Though the material we cover was decided primarily over the period 2004 through 2012, we have also added a few summaries of EEO 
regulations and other guidance that we believe are helpful, and still relevant, that predate 2004. We have not summarized all cases inclusive in those 
years, but have reviewed many of the more important cases. 

Some of our case summaries are included in more than one topic area. For example, a case summary that addresses the three topic areas of disability, 
compensatory damages, and attorney fees may appear under all three headings. We have avoided repeating the full summary of these important cases 
in each of those areas by including an abbreviated case summary in each section and noting that the case is addressed in another topic area. To locate 
other references to the same case, please refer to the Table of Cases at the end of this book. Occasionally, where the summary is not very long, the full case 
summary is simply repeated in more than one section. Our summaries vary. For some cases, we have included only a very brief summary, while others 
receive a more lengthy treatment, which may include the Commission’s or a court’s explanation of how the court or Commission interprets an area of the 
law, if we think that information is helpful. As you examine an area in this book, please remember that it is not a comprehensive summary of the law. We 
are only trying to provide you with the latest developments. For a more comprehensive overview, we recommend th-at you do what we are likely to do, 
which is begin your search by using Ernest Hadley’s excellent reference, A Guide to Federal Sector Equal Employment Law and Practice, (Dewey Publications). 

This book is intended as a reference, a quick way to read and use case summaries that reflect the latest thinking of the Commission and the courts 
in the area of equal employment opportunity, with federal sector employment as the primary focus. The EEO Update is designed to help in your 
understanding of the cases, but it is not a substitute for reading the entire decisions. It is a starting place, intended to give you a quick overview of 
recent case law. The cases included in this book—such as most of the substantive decisions issued by the full Commission—and the way in which we 
summarize a case reflects our opinion as to what is important. Under no circumstance should you rely on our summaries as legal advice or even as 
unquestionably accurate. This book is intended to provide an overview of the way in which the Commission is interpreting the EEO laws. It is essential 
that you read the cases.

A. LEGEND FOR CASE CITATIONS

The following legend should help you to understand the significance of the numbers of the EEOC’s cases.

Note: Commission and Office of Federal Operations (OFO) decisions are indicated by a case name followed by a case number and the date of the 
decision. For example, Smith v. SSA, 01A5555 (October 19, 2007). Cases cited as “MSPB” or “MSPR” are Merit Systems Protection Board decisions. Other 
cases are court decisions.

The first two digits of an EEOC case number indicate the type of case, as follows:

01 = An appeal by a complainant from a decision of an EEOC administrative judge or from a final agency decision (FAD) following an agency’s 
final action. (Appeals from a decision of an EEOC administrative judge filed by federal agencies are discussed below.) This is generally a decision 
by OFO. Occasionally, in cases of importance and/or precedential cases, the full Commission will issue a decision that is also numbered “01” and 
is signed by the Secretary of the Commission, for the Commission. We have not specified, in the case citation, all of the “01” cases, but we have, 
in some important cases, so indicated within our summaries.
02 = An appeal from a decision on a union grievance.
03 = A petition to review a decision of the MSPB.
04 = A request for enforcement by the EEOC or clarification.
05 = A request to reconsider a previous EEOC decision.
06 = Compliance matters.
07 = An appeal by an agency from a decision of an EEOC administrative judge. Where the complainant and the agency both file appeals, the 
docket number for the first filed appeal is used.

A brief note about changes in the Commission’s docket numbering system.

Effective on October 1, 2006 (for Fiscal Year 2007), the EEOC began using a new database for docketing appellate cases. Many of our readers will 
remember that the Commission had a so-called “Y-2K” problem with its earlier database that required it to use the letter A to designate cases docketed 
after January 1, 2000. Cases prior to January 2000 use an eight digit docket with the first two digits identifying the type of appeal (for example if the first 
two digits were “01” that would indicate an appeal filed by a complainant); the second two digits indicated the year the appeal was filed (for example, 
an “0199xxxx” would indicate an appeal filed by a complainant in fiscal year 1999); and the last four digits represented the consecutive numbered 
appeal (for example, docket number 01990001 was the first appeal by a complainant filed in fiscal year 1999).

Beginning with fiscal year 2000, the Commission replaced the two digits identifying the year with the letter “A” to represent the “0” for year 2000, plus 
one digit. Decisions in fiscal year 2000 are designated “A0”; decisions in 2001 are designated “A1”; and so forth. (Again, as an example, the docket 
number 01A00002 would indicate the second appeal filed by a complainant in fiscal year 2000).

The new docketing data base cures the Y2K problem by replacing the two character designations for the fiscal year with a four digit designation. As an 
example, the docket number 0720080003 indicates an agency appeal (the first two digits “07” shows the appeal was filed by the agency) filed in fiscal 
year 2008 (the “2008” that follows the “07”) and that it was the third such appeal by an agency docketed by the EEOC that fiscal year (the “0003” that 
follows the year).

http://deweypub.com/store/12EEO.html
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Administrative Judge .................................................................................................AJ

Administrative Law Judge ......................................................................................ALJ

Age Discrimination in Employment Act ....................................................... ADEA

Alternative Dispute Resolution ..........................................................................ADR

Americans with Disabilities Act ..........................................................................ADA

ADA Amendments Act of 2008 ....................................................................ADAAA 

Collective Bargaining Agreement(s) ..................................................................CBA

Equal Employment Opportunity Commission ............ EEOC or Commission

Employee Assistance Program ............................................................................EAP

Equal Pay Act .............................................................................................................. EPA

Family and Medical Leave Act.......................................................................... FMLA

Federal Labor Relations Authority ...................................................................FLRA

Final Agency Decision ............................................................................................FAD

Fitness for Duty .........................................................................................................FFD

Fitness for Duty Exam(ination) ......................................................................... FFDE

Freedom of Information Act ...............................................................................FOIA

General Services Administration ....................................................................... GSA

Leave Without Pay ................................................................................................LWOP

Merit Systems Protection Board...................................................................... MSPB

National Security Agency ..................................................................................... NSA

Office of Federal Operations ...............................................................................OFO

Office of Personnel Management ....................................................................OPM

Office of Special Counsel ...................................................................................... OSC

Office of Workers Compensation Program ................................................OWCP

Older Workers’ Benefits Protection Act ......................................................OWBPA

Performance Improvement Plan ......................................................................... PIP

Post Traumatic Stress Disorder ......................................................................... PTSD

Recommending Official ...........................................................................................RO

Report of Investigation ...........................................................................................ROI

Selection (or Selecting) Official .............................................................................SO

Social Security Administration ............................................................................SSA

Title VII of the Civil Rights Act of 1964 ....................................................... Title VII

B. TERMS OF REFERENCE 

II. SUMMARY OF RECENT TRENDS IN THE LAW

As in the past, in this section we briefly summarize important decisions from the Commission issued in the past year, 2012, as well as a few Supreme 
Court cases, a circuit and district court decision or two, and new laws, and offer our comments about the significance of these, noting any trends. 
Readers are reminded that the case summaries are not intended to be used as a substitute for legal research or for reading the source materials, but 
rather should provide enough information about the case to determine if a particular case is one the reader may want to pull and read in its entirety. 

A. AGE DISCRIMINATION

We begin this year’s summary of decisions from the EEOC of the handful of cases under the ADEA. In a rare instance of direct evidence of discrimination, 
in Arroyo v. VA, 0120121771 (July 11, 2012), the Commission found credible the testimony of complainant’s colleague that the RO had said the 
complainant was “too old” and that she was seeking someone who would hang around a long time and that complainant should enjoy his retirement. 
The other age discrimination cases of interest are Nielsen v. VA, 0120103492 (December 5, 2012), where the AJ found age discrimination after the 
agency failed to maintain application materials and management’s reasons for choosing the selectee were contradicted by other witnesses and the AJ 
found the qualifications of the complainant to be plainly superior; and Eng v. Dept. of State, 0120103589 (March 5, 2012), where the Commission found 
a violation when the agency entered into a contract with a local health insurance provider which contained a provision automatically terminating 
coverage at age 65.

B. ATTORNEY FEES

Commission case law has provided substantial guidance in determining an appropriate award of attorney fees and this year the Commission added 
quite a number of cases on the subject. Although the general rule is that attorney fees can only be covered when the complainant is represented by 
a member of the bar, the Commission left the door open for complainants to seek reimbursement for non-attorney representatives in Dunn v. Dept. of 
Air Force, 0720110021 (February 10, 2012), where an AJ awarded the fees as an out-of-pocket pecuniary damage. The Commission rejected the award 
of fees for a non-attorney representative as a pecuniary out-of-pocket expense, but the decision seemed to rest on the fact that the complainant did 
not provide any documentation of costs.

Although a complainant is entitled to attorney fees if he or she is a prevailing party, the fees may be reduced if the complainant only prevails on some 
of the claims. In Jacobsen and Taft v. Dept. of Navy, 0720100046, 0720100047 (September 7, 2012), the Commission found a reduction appropriate 
where complainants sought well over $1 million in attorney fees but did not prevail on all claims. The complainants prevailed on allegations of sex 
discrimination under the EPA and Title VII. The agency argued attorney fees could not be covered in an administrative proceeding under the EPA and 
the Commission found a 20% reduction appropriate. The Commission also found a 10% reduction appropriate for the pursuit of unsuccessful claims 
and a 5% reduction because the fee petition included clerical services such as organizing the file, faxing documents and arranging or confirming 
depositions. Nonetheless the award of more than $600,000 in attorney fees is among the highest in reported Commission decisions. 

The Commission found complainants were prevailing parties and therefore entitled to an award of attorney fees for filing petitions for enforcement 
in Von Ville v. USPS, 0120110901 (August 14, 2012), Ulloa v. USPS, 0120111564 (November 21, 2012), Dahlman v. CPSC, 0120101320 (June 12, 2012), 
and Cain v. Dept. of Army, 0120082019 (April 11, 2012), although in Cain the Commission applied a 25% across-the-board deduction because of what 
appeared to be excessive hours billed.

The procedural oddities and peculiarities of the federal sector complaints process have made representing federal employees something that many 
attorneys simply will not do because it requires a degree of knowledge and experience that is unique in employment law. It is therefore not surprising 
to see that the local market rate is not always found to be the appropriate prevailing market rate in cases before the EEOC. In Jimenez v. DHHS, Centers for 
Medicare and Medicaid Serv., 0120083765 (June 12, 2012), a case in which co-author Gary Gilbert represented the complaint, the Commission affirmed 
the use of the so-called Laffey matrix, which sets the market rate for plaintiff’s lawyers in the Washington, D.C. metropolitan area. The Commission also 
found it was appropriate to award fees for work done in prior years at the current year’s Laffey matrix. And in another case applying the Laffey matrix, 
Rowland v. Dept. of Agric., 0120113022 (February 8, 2012), the Commission determined that an attorney’s hourly rate under the matrix is calculated from 
the year she or he graduated law school.

In Towns v. USPS, 0120112091 (July 11, 2012), the Commission found the AJ’s reliance on the hourly rate provided by the Texas Bar Association to be 
misplaced because the rates did not take into account the specific experience of the attorney in the case and it found that the AJ had erred in reducing 
the hourly rate from $450 an hour to $246 an hour. In a somewhat similar case, Fuentes v. USPS, 0120110663 (June 11, 2012), the Commission found the 
agency improperly reduced the hourly rate from $450 an hour to $250 an hour where it relied upon a fact sheet from 2009 issued by the Bar of Texas for 
attorneys in the Dallas area. The Commission, however, was not persuaded that the higher rate was warranted and instead settled on a Solomon-like 
compromise of $325 per hour. An hourly rate of $375 per hour was found reasonable in Doe v. Dept. of Justice, U.S. Marshals Serv., 0720090006 (February 
1, 2012), for an attorney practicing in Southern California who submitted affidavits from other attorneys who practiced in the same area.
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When the agency did not timely issue a FAD on a petition for attorney fees, the Commission determined that an award for the full amount of attorney 
fees and costs requested by the complainant was appropriate in Morrow v. USPS, 0120111266 (August 31, 2012).

An award of attorney fees may be reduced using an across-the-board reduction where the complainant prevails on some but not all of the claims of 
discrimination. The Commission affirmed a 75% across-the-board reduction in Gunther v. USPS, 0120110103 (September 28, 2012), where complainant 
prevailed on only one claim of retaliation involving a much simpler set of facts. And in Bujalski v. USPS, 0720110020 (August 31, 2012), the Commission 
rejected an argument by the agency that only 7% of the total of $97,462 of attorney fees should be awarded where complainant only prevailed on 
three of 42 allegations. Instead, the Commission affirmed the AJ’s decision to award full attorney fees reasoning that the unsuccessful claims were 
entwined with the successful claims and were not otherwise fractionable. In a similar result, in Diaz v. FBI, 0120101054 (July 18, 2012), the Commission 
awarded the full $33,375 in attorney fees requested because, although the complainant did not prevail on all claims, the claims were entwined such 
that it would be impossible to segregate the hours. In other cases, the Commission: affirmed a 22% reduction in Leggett, Sturgeon, Brunjes, Laign-
Robbins, Whitmore, French, and Marshall v. USPS, 0720110039, 0720120014, 0720120015, 0720120016, 0720120017, 0720120018, 0720120019 (July 
12, 2012), for a case involving seven complainants, multiple motions and numerous depositions and where the complainants prevailed on a claim 
of hostile work environment but not on removal claims; found a 60% across-the-board reduction was appropriate in Watts v. Dept. of Agric., APHIS, 
0120093410 (June 11, 2012), where the fee petition was devoid of evidence regarding the reasonableness of the requested $350 for non-trial work and 
$450 for trial work for Louisiana attorneys; affirmed an award of $129,216 in attorney fees and hourly rate of $420 for a Washington, D.C. attorney with 
just under 20 years of experience in accordance with the Laffey matrix in Fivecoat v. Dept. of Air Force, 0720110035 (May 15, 2012); affirmed a similar 
award of $420 an hour under the Laffey matrix in Jackson v. Dept. of Air Force, 0720110036 (March 13, 2012); and affirmed an AJ’s decision not to reduce 
an award of $77,651 in attorney fees where complainant did not prevail on a claim of sexual-harassment but did prevail on a claim of retaliation and 
the Commission found a ”common core of facts” in Holley v. USPS, 0720110028 (March 7, 2012).

Representation by more than one attorney may be appropriate under the right circumstances, but such circumstances were not present in Jimenez 
v. DHHS, Centers for Medicare and Medicaid Serv., 0120083765 (June 12, 2012), where the Commission affirmed all the fees for the primary counsel but 
found the second attorney was duplicative and unnecessary. In contrast, in Johnson v. USPS, 0720100024 (May 15, 2012), the Commission found co-
counsel was not duplicative and credited the AJ’s statement that without the second attorneys’ examination of a key witness, complainant would not 
have prevailed and that the case was unusually complex because the hearing lasted four days and involved extensive cross-examination involving 
approximately 10 witnesses.

The Commission also addressed the use of out-of-town counsel in: Woodley v. USPS, 0120103425, 0120110727 (August 6, 2012), where it found the use 
of an attorney from Washington, D.C. was not necessary because the agency provided an affidavit from a local Albuquerque, New Mexico attorney 
showing that local counsel was available and a market rate of $250 was appropriate; Taber v. USPS, 0120110658 (June 28, 2012), where the Commission 
found that the agency met its burden to establish that local Raleigh, North Carolina counsel was available; and Jimenez v. DHHS, Ctr. for Medicare and 
Medicaid Serv., 0120083765 (June 12, 2012), where the Commission found that the agency did not meet its burden to show that qualified local counsel 
could have been retained.

C. CLASS ACTIONS

This year we reviewed three cases concerning class actions where the Commission certified the class complaint and one where the class was not 
certified. In Fogg v. Dept. of Justice, U.S. Marshals Serv., 0120073003 (July 11, 2012), the Commission rejected the determination of an AJ that the 
class complaint did not meet the requisites for certification in a claim alleging discrimination against Black applicants and employees with regard 
to hiring, discipline, and less preferential treatment regarding assignment of duties. While the AJ had concluded that a lack of specificity of how 
Black individuals had been treated differently concerning the alleged discriminatory policies or practices was fatal to certification, the Commission 
determined otherwise, and found statements of 22 black agents in support of the claim provided sufficient evidence of commonality and typicality 
for the claim to proceed. In Jones, et al., v. USPS, 0120101848 (May 25, 2012), the Commission again certified a class complaint despite a decision from 
the AJ denying certification. In Jones, the AJ found the claim lacked the requirements of commonality and typicality concerning an allegation that 
Black female postal inspectors were denied opportunities or were deterred from applying for promotions. But the Commission found otherwise, 
determining that there was sufficient evidence that as many as 85 African-American female postal inspectors suffered similar treatment. The third 
of the class complains certified is Cooper, West, et al., v. USPS, 0720090043 (May 9, 2012), a rare class complaint filed under the Rehabilitation Act 
that alleged discrimination against limited and light duty employees in Los Angeles whose work hours were limited. The Commission affirmed the 
decision of the AJ and found there was sufficient evidence that more than 100 individuals may have been impacted by the practice of refusing work to 
employees with disabilities and sending them home. In the one decision denying class certification that we discussed this year, Doe v. Dept. of Justice, 
U.S. Marshals Serv., 0120070816 (February 10, 2012), the Commission affirmed the decision of the AJ who found a claim under the EPA on behalf of 
Male Witness Security Inspectors could not proceed as a class-action because only one female was affected by the policy and that the requirements of 
commonality, typicality, and numerosity were not met.

D. COMPENSATORY DAMAGES

We have commented in the past that compensatory damages in the administrative process seem to be creeping higher but that was not evident 
from decisions this year. We begin the discussion with some cases in which the Commission modified the award of damages from AJs. Although 
Commission AJ’s have considerable discretion in the award of damages, we find far more examples where the Commission increased an award of 
damages than there are cases where the Commission reduced a damages award. The Commission tweaked a relatively modest award of $1000, 
bumping it to $2500 in Daley v. VA, 0120091580 (January 27, 2012), where the emotional harm was memorialized in affidavits from complainant’s 
daughter and a friend. The Commission upped awards by AJs from $2000 to $10,000 in Taber v. USPS, 0120083624 (May 3, 2012), another case where 
co-author Gary Gilbert was counsel, where complainant suffered anxiety and depression, sleeplessness, stress, and marital strain, humiliation and loss 
of self-esteem after being passed over for a detail; from $10,000 to $30,000 in Morgan v. Dept. of Agric., Farm Serv. Agency, 0120101559 (September 13, 
2012), where the agency’s discrimination exacerbated complainant’s asthma, resulted in hypertension and high blood pressure, caused harm to his 
career and reputation and interfered with family relationships; and from $10,000 to $20,000 in Shimko v. USPS, 0120093033 (January 6, 2012), based 
on evidence that complainant felt belittled and threatened and he thought he was having a nervous breakdown and the Commission thought the AJ 
overly discounted the significance of complainant’s pre-existing conditions.

Other decisions awarding $5000 or less in compensatory damages included Mayo v. Dept. of Justice, Fed. Bureau of Prisons, 0720120004 (October 24, 
2012), where complainant was awarded $2500 after the agency failed to properly maintain confidential medical information; Carter v. VA, 0120122266 
(October 18, 2012), where an AJ obviously did not credit entirely complainant’s testimony that she gets ill every day and has headaches because 
of discrimination as the award of a modest $500 was affirmed by the Commission; Legania v. Dept. of State, 0120121698 (August 31, 2012), where 
complainant was awarded $1000 after suffering eyestrain and frustration after a delay in being given a large key/print keyboard to accommodate her 
vision impairment; Watts v. Dept. of Agric., APHIS, 0120093410 (June 11, 2012), where complainant was awarded $2000 after testifying she was very upset 
after not being selected for a position; Hudson v. USPS, 0120120891 (May 9, 2012), where complainant was awarded $4000 because of an exacerbation 
of his anxiety, hypertension, intestinal problems that lasted some four months; Boswell v. USPS, 0120111512 (February 8, 2012), the complainant was 
awarded a measly $2000 based on affidavits signed by his wife and coworkers, to which the Commission obviously gave little deference, stating he 
suffered from anxiety, embarrassment, humiliation, sleeplessness, stress, depression, high blood pressure, headaches, nose bleeds, high cholesterol, 
frustration, anger, loss of self-worth, fatigue, loss of self-esteem and loss of enjoyment of work; Pritchett v. Dept. of Air Force, 0720110022 (February 1, 
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2012), where complainant was awarded $2000 after suffering apprehension, anxiousness and a feeling of uncertainty after she was reassigned; and 
Daley v. VA, 0120091580 (January 27, 2012), where the complainant was awarded $2500 after experiencing emotional distress and financial strain after 
the agency failed to keep her medical records confidential.

Among the awards in compensatory damages between $5000 and $10,000 were: Decatur v. VA, 0120110527 (September 7, 2012), where complainant 
was awarded $10,000 after experiencing exacerbated emotional, psychological and financial problems including a worsening of his PTSD; Towns v. 
USPS, 0120112091 (July 11, 2012), where complainant was awarded $6000 after suffering weight-loss, increased blood pressure and sleeplessness; 
Ferebee v. DHS, 0720100039 (April 24, 2012), where complainant was awarded $10,000 when he feared for his job, lost sleep and appetite and felt 
humiliated; and Reddy v. VA, 0120111751 (February 23, 2012), where complainant was awarded $6500 for generalized claims of emotional harm after 
he was denied reasonable accommodation and his medical records were improperly accessed despite a lack of evidence considering the duration and 
severity of the harm.

There are many awards of compensatory damages in the $10,000 to $50,000 range, and we highlight a handful of them here. On the lower end is an 
award of $15,000 in compensatory damages for problems sleeping, anxiety and clinical depression in Wagner v. FAA, 0120113419 (November 21, 2012); 
an award $15,000 for emotional and physical harm lasting five years including feelings of hopelessness, trouble sleeping, loss of interest in life and sex, 
abdominal pain, increased alcohol consumption and exacerbation of his pre-existing Crohn’s disease in Koudry v. Dept. of Educ., 0120103545 (July 18, 
2012); an award of $15,000 for ongoing humiliation, shame, embarrassment and lost sleep in Chavez v. Dept. of Agric., 0120100118 (July 11, 2012); an 
award of $20,000 where complainant experienced back and leg pain, depression, sleeplessness, anxiety and problems with concentration in Rafalski 
v. USPS, 0120093891 (March 15, 2012); and an award of $15,000 where complainant became withdrawn, despondent, disengaged from her family and 
had trouble sleeping in Doe v. Dept. of Justice, U.S. Marshals Serv., 0720090006 (February 1, 2012). 

Cases in the higher end of this range included an award of $45,000 with little description of the harm but a notation that the Commission would rely 
upon the AJ’s credibility determinations in considering whether to affirm an award of compensatory damages in Nolan v. Dept. of Interior, 0120102210 
(August 20, 2012); an award of $50,000 for the aggravation of pre-existing injury and mental disorder which had otherwise been stable but now 
caused extreme emotional distress, depression, substantial weight gain, anxiety, paranoia, marital troubles and other manifestations of emotional 
harm in Sartini v. VA, Veterans Health Admin., 0120112305 (September 19, 2012); an award of $50,000 where complainant’s physician stated that he 
suffered chest pains, stomach pains and bloating in Welker v. Dept. of Agric., Agricultural Research Serv., 0120120330, 0120093426 (July 27, 2012); an 
award of $50,000 for mental anguish, anger, loss of self-esteem, humiliation, loss of enjoyment of life in separation from his family in De Los Santos v. 
EPA, 0120091233 (July 12, 2012); and an award of $50,000 for trouble sleeping and concentrating, depression, anxiety, loss of consortium and adverse 
affects to complainant’s relationship with her son in Bradstreet v. Dept. of Army, 0120112517 (June 27, 2012).

There are quite a few awards in compensatory damages above $50,000 to $100,000 including awards of $75,000 in Diaz v. FBI, 0120101054 (July 
18, 2012), where complainant experienced depression, insomnia, headaches, episodes of crying, feelings of shame, loss of dignity and the change 
in her relationship with her family; in Leggett, Sturgeon, Brunjes, Laign-Robbins, Whitmore, French, and Marshall v. USPS, 0720110039, 0720120014, 
0720120015, 0720120016, 0720120017, 0720120018, 0720120019 (July 12, 2012), a case involving seven complainants where one of the complainants 
was diagnosed with posttraumatic stress disorder and suffered diarrhea, sleeplessness, nightmares, crying episodes, hives and strain on her family 
relationships; one suffered stomach cramps, chest pains, became delusional, unorganized and couldn’t concentrate; and one suffered severe stress, 
anxiety, depression and posttraumatic stress disorder, and was prescribed Prozac, and kept a shotgun within reach because she feared her coworker. 

The Commission awarded $100,000 in: Spence v. NRC, 0120093196 (September 13, 2012), where complainant suffered short-term aggravation of her 
pre-existing cervical and lumbar spine injuries after the agency failed to accommodate her disability; Auston v. VA, 0120112574 (July 19, 2012), where 
complainant suffered extreme emotional distress, compromised health, anxiety, depression, vomiting, ulcers, weight loss considerable financial strain 
and worried that he would lose his home and become homeless; Fivecoat v. Dept. of Air Force, 0720110035 (May 15, 2012), for a variety of emotional 
harm despite having no medical documentation because she feared seeking treatment that might jeopardize her security clearance; Mannon v. USPS, 
0720070074 (April 4, 2012), where complainant was financially and emotionally devastated and required to move to subsidized housing and apply 
for food stamps; and Small v. USPS, 0720100031 (April 5, 2012), where complainant suffered depression and exacerbation of pre-existing impairment 
causing permanent back damage.

Among the larger awards from the Commission this year was $150,000 in Coopwood v. FAA, 0120083127 (May 2, 2012), where complainant suffered 
severe depression, vomiting, uncontrollable crying, panic attacks, nightmares, and feared for her safety after coworkers placed nooses and scrawled KKK 
in a workspace; $125,000 where complainant suffered severe emotional distress, personality change, anxiety, feelings of helplessness, hypervigilance, 
and paranoia in Jackson v. Dept. of Air Force, 0720110036 (March 13, 2012); and $125,000 where complainant was diagnosed with depression and 
anxiety that could last for years in Dunn v. Dept. of Air Force, 0720110021 (February 10, 2012).

Notable cases addressing claims for past and future pecuniary damages include Wagner v. FAA, 0120113419 (November 21, 2012), where the Commission 
denied a request for $760 for past and future visits with his psychologist because the counselor did not provide a sufficiently detailed explanation to 
show a nexus between the discrimination and the continued visits; Spence v. NRC, 0120093196 (September 13, 2012), where the Commission denied 
a claim for medical expenses finding complainant’s pre-existing degenerative disc disease was the primary cause of the medical expenses; Welker v. 
Dept. of Agric., Agricultural Research Serv., 0120120330, 0120093426 (July 27, 2012), where the Commission awarded $2606 in out-of-pocket pecuniary 
expenses that were supported by receipts and a graph appropriately detailing the costs; De Los Santos v. EPA, 0120091233 (July 12, 2012), where the 
Commission denied a variety of claims for past pecuniary expenses for lack of clear documentation including rent for a second apartment, rental of 
furniture utilities, living expenses and related expenses; Cerge v. DHS, ICE, 0120100102 (June 19, 2012), where the Commission denied the claim for 
more than $250,000 in past and future pecuniary expenses noting that the complainant failed to prove a nexus to the agency’s misconduct; in Doe v. 
Dept. of Justice, U.S. Marshals Serv., 0720090006 (February 1, 2012), where the Commission reversed an AJs awarded $50,000 in pecuniary damages due 
to the loss of value of complainant’s former residence because the Commission found there is no evidence the home had yet been sold.

E. DISABILITY DISCRIMINATION

Although we include the usual large number of disability discrimination cases in this year’s edition of the EEO Update, we note that there have been 
virtually no decisions decided under the recent Amendments Act to the ADA (the ADAAA), and therefore caution our readers to remember that many 
of these decisions are only applicable in circumstances where the allegedly discriminatory conduct occurred before January 1, 2009, the effective 
date of ADAAA. We begin with a number of cases where the question before the Commission was whether the individual had a disability within the 
meaning of the Rehabilitation Act and the ADA. The Commission found a complainant with Crohn’s disease was substantially limited in the major life 
activities of food digestion and waste elimination in Hunter v. SSA, 0720070053 (February 16, 2012). In Ward v. Dept. of Navy, 0720070029 (April 26, 
2012), the complainant whose job offer was withdrawn after learning that he had experienced some high-frequency hearing loss was found to have 
been regarded as having a disability.

There were several cases addressing whether complainants were qualified individuals with disabilities including: Vinson v. SSA, 0120121656 (September 
18, 2012), where complainant went on extended leave, was deemed totally incapacitated from work and was unable to identify a date she could return 
to the workplace; Shelley v. USPS, 0720070076 (June 14, 2012), where the Commission reversed the finding of discrimination by an AJ and instead found 
complainant was not qualified for the position because he was not able to perform many of the essential functions of his mail handler position which 
required him to regularly stand or walk; and McDonald v. USPS, 0120110120 (December 19, 2012), where complainant, who had migraine headaches 
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and was prevented from driving vehicles that did not have air conditioning, was not a qualified individual with a disability because the position 
required driving a full range of vehicles as the central function of the job.

The Commission found complainants did not prove a failure to provide reasonable accommodation in Ferguson v. FAA, 0120090555 (February 24, 
2012), where complainant, an air traffic controller specialist who suffered chronic fatigue syndrome and other impairments was unable to identify any 
reasonable accommodation that would have enabled her to perform the essential functions of the job; and Miller v. Dept. of Navy, 0120103115 (January 
19, 2012), where complainant, who was hearing impaired, walked into the agency’s EEO office without an appointment and was not provided a sign 
language interpreter.

The Commission found a failure to provide reasonable accommodation in Hunter v. SSA, 0720070053 (February 16, 2012), where the Commission 
affirmed an AJ’s finding that the agency failed to provide reasonable accommodation when it denied the use of the space heater for a complainant 
with Crohn’s disease; Small v. USPS, 0720100031 (April 5, 2012), where the agency refused to provide a complainant with back and neck impairments 
an accommodation such as a push cart for carrying mail; and Krewsky v. Dept. of Navy, 0120102511 (January 12, 2012), where complainant, who was 
hearing impaired, was not provided in interpreter for mandatory CPR training. The case of particular interest is Jones v. Dept. of Agric., Nat’l Agric. 
Statistics Serv., 0120080833 (July 18, 2012), where the Commission reversed an agency FAD that had concluded the agency did not deny a request 
for reasonable commendation because no request was made to the current supervisor. In a decision providing some guidance about the extent 
to which an employer is responsible for providing reasonable accommodation once it is aware of the employee’s need for an accommodation, the 
Commission found that a request for accommodation was made to the complainant’s previous supervisor and the current supervisor knew of the need 
for accommodation and failed to provide it.

Commission guidance dictates that federal employers are to expeditiously respond to requests for reasonable accommodation and every year there 
are Commission decisions that consider the circumstances under which unreasonable delays amount to a denial of reasonable accommodation. 
The Commission found a complainant with a vision impairment was denied reasonable accommodation when, following a comedy of errors, the 
agency did not timely provide a large key/print keyboard in Legania v. Dept. of State, 0120121698 (August 31, 2012). The Commission found the 
delay in providing an automatic shift automobile for use by a complainant whose left leg was amputated at the hip joint did not amount to a denial 
of reasonable accommodation where complainant was reminded of procedures for requesting accommodations, options which the complainant 
rejected in Sveska v. Dept. of Army, 0120102188 (August 16, 2012). The Commission also found that, despite a five-month delay in providing reasonable 
accommodation, the agency acted with due diligence when it suggested a number of possible accommodations before finally providing a workable 
solution in Barham v. IRS, 0120112386 (July 30, 2012). The Barham decision contains a nice discussion of the relevant factors to be considered in 
determining whether there was an unreasonable delay in providing accommodation. Nor was the agency liable for unreasonable delays in providing 
reasonable accommodation in Smith v. VA, Veterans Health Admin., 0120083176 (July 19, 2012), when it waited 21 months to assign a staff nurse to 
another tour of duty because in the interim the agency permitted complainant to fill in when employees encumbering positions on the desired tour 
were on leave or otherwise unavailable.

An employee is not entitled to a reasonable accommodation of choice as long as the employer provides an accommodation that enables the employee 
to perform all the essential functions of the job and take advantage of the benefits of employment in a similar fashion to other employees. Complainants 
who argued that the accommodation offered was not as desirable as the one requested did not fare well. The Commission found the accommodation 
offered adequate in Wiesner v. Dept. of Navy, 0120121046 (December 12, 2012), where the agency allowed complainant to leave early to attend physical 
therapy and medical appointments rather than change the start time of his shift; Fagan v. FAA, 0120102498 (August 17, 2012), where the agency did not 
grant complainant’s request that she be placed on paid administrative leave; Lukawski v. USPS, 0120102968 (April 18, 2012), where the agency offered a 
limited duty assignment and allowed complainant to break down her delivery volume into two blocks instead of carrying the whole block but rejected 
complaint’s request for a mail cart or for the agency to create a job for her; and Jordan v. Dept. of Navy, 0120110907 (March 14, 2012), where the agency 
offered to have a coworker read the text on an online training program when the software by the agency malfunctioned and the complainant rejected 
the offer insisting that the agency should provide new software.

A case of significance regarding the burden to provide reasonable accommodation is Abeijon v. DHS, 0120080156 (August 8, 2012), where the Commission 
provided considerable guidance as to when a light duty position becomes, in fact, the position encumbered by the complainant. The Commission 
rejected the AJ’s grant of summary judgment to the agency and instead found summary judgment for the complainant to be appropriate. As we 
discuss in considerable detail in reviewing this case below, the Commission found complainant could no longer perform the essential functions of this 
Customs and Border Patrol Officer position, but found that with reasonable accommodation he could perform the restructured light duty position. The 
Commission also found the agency had an obligation to modify the work schedule of an administrative assistant in Lamb v. SSA, 0120103232 (March 21, 
2012), request for recons. den. 0520120399 (October 10, 2012), rejecting the agency’s argument it would be an undue hardship to allow the complainant 
to work the modified hours since it had done so for many years before a change in supervisors and also rejecting a direct threat defense because the 
agency’s assertion that the complainant might hurt herself if she were in the workplace alone was not supported by any objective evidence.

We turn to cases involving allegations of improper disability related inquiries and failure to maintain medical information in a confidential manner. The 
Commission found nothing improper in repeated requests for medical documentation in Baxter v. Nat’l Credit Union Admin., 0120122360 (November 
30, 2012), and determined that the failure to provide medical documentation was fatal to her request for reasonable accommodation and relieved the 
agency of any obligation to provide such accommodation. Similarly, in Smith v. SSA, 0120101347 (September 28, 2012), the Commission found that a 
complainant who was denied a parking space close to the building provided outdated medical documentation and the refusal to respond to agency 
requests for more recent information provided a reasonable basis for the agency to deny the request for accommodation.

The Commission found improper medical disclosures in Eggleston v. USPS, 0120120834 (December 20, 2012), where the agency improperly disclosed 
confidential medical information to the agency’s Debt Court when seeking a salary offset; Moore v. Dept. of Agric., Farm Serv. Agency, 0120112882 
(October 24, 2012), where a supervisor unlawfully permitted coworkers to listen in on a telephone call with complainant discussing complainant’s 
medical conditions; Mayo v. Dept. of Justice, Fed. Bureau of Prisons, 0720120004 (October 24, 2012), where information about complainant’s diagnosis 
and symptoms were placed in a nonmedical adverse action file in the HR department; Scott v. USPS, 0120103590 (September 18, 2012), where the 
agency’s representatives improperly shared information about complainant’s medical condition with a number of witnesses for the agency (Gary M. 
Gilbert co-counseled this matter); Grey v. USPS, 0120121846 (September 10, 2012), where a Postmaster’s estranged spouse found personnel files of 
agency employees in the closet in their home that included medical records; and Humphries v. Dept. of Agric., Forest Serv., 0120083870 (June 12, 2012), 
where the Commission found an unlawful medical disclosure when complainant’s former supervisor revealed in a job reference that the complainant 
had a learning disability. In one of the few instances where the Commission found no improper medical disclosure, Davis v. IRS, 0120102597 (June 21, 
2012), the Commission found that an EEO investigator, who merely identified the basis of the complaint of discrimination as “recovering alcoholic, 
addict” to witnesses being interviewed, did not act unlawfully. In particular, the Commission noted that the disclosure of such information was 
necessary to ensure that witnesses understood information that might need to be preserved because of the litigation.

Commission guidance provides that an employer need not excuse misconduct by employees with disabilities when the impairment was unknown to 
the employer and there had been no request for reasonable accommodation. The Commission found complainant’s discharge was not a violation of 
the ADA in Clawson-Cano v. Dept. of Agric., Forest Serv., 0120121727 (August 17, 2012), where complainant did not reveal that she suffered from PTSD 
until after a decision was made to discharge her for making threatening statements.

There were a number of decisions in the Commission this year analyzing claims in which the agency asserted a direct threat defense. We mention two 
cases here, Egresi v. USPS, 0120081555 (August 16, 2012), where the complainant sought to return to work wearing a protective boot following surgery 
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and the Commission found the direct threat defense failed because the agency did not conduct any individualized assessment of the complainant’s 
workspace to determine what harm, if any, might result; and Seymour v. USPS, 0120093459 (July 11, 2012), where the Commission found the agency 
successfully articulated a direct threat defense explaining that the complainant, diagnosed with epilepsy, could not safely perform the duty of a Casual 
Clerk because he had a history of unpredicted seizures at the workplace during which he injured himself.

In other disability discrimination cases, the Commission found a complainant who requested a change in work schedule so she could care for her child 
with special needs was not subjected to discrimination on the basis of an association with an individual with a disability and she was not entitled to an 
accommodation because of the child’s disability in Key-Scott v. USPS, 0120100193 (April 30, 2012), and the Commission provided guidance about the 
adequacy of investigations in disability discrimination claims in Strano v. Dept. of State, 0120101287 (August 24, 2012).

F. EEO INVESTIGATIONS

We think the Commission has made clear in recent years that it has raised the bar in its expectations regarding the timeliness, quality and completeness 
of EEO investigations. This is especially apparent in the discussion of sanctions below. But in this section we discuss a number of decisions from the 
Commission commenting and providing guidance on its expectations for the quality of investigations. It is not uncommon for the Commission to 
remand complaints for further investigation and this year the EEOC did so in, among other cases: Black v. USPS, 0120120341 (December 7, 2012), 
a claim of discrimination and reprisal where complainant was charged LWOP and assigned fewer duty hours, and the Commission ordered further 
investigation regarding the status of his light-duty requests and availability of vehicles for him to perform work; Harrigan v. DHUD, 0120110905 
(November 21, 2012), when the agency only addressed 18 of 55 claims of discrimination and failed to get testimony from two key witnesses; Johnson 
v. VA, Veterans Health Admin., 0120122414 (October 26, 2012), where the agency conducted an investigation of an underlying disability claim but 
failed to conduct an investigation of the claim of retaliation; Materi v. DHUD, 0120103646 (October 9, 2012), a complaint alleging discrimination in 
the selection, where the Commission found the investigation lacked specificity as to why the complainant was not referred as best qualified for the 
position; Rajan v. Dept. of Agric., Food Safety and Inspection Serv., 0120110652 (August 29, 2012), where the Commission found the investigation was 
substantially flawed but departed from its recent record of sanctioning agencies for such shortcomings and instead remanded it for supplemental 
investigation; Walker v. USPS, 0120083307 (June 27, 2012), where the Commission remanded for further investigation because the agency did not 
obtain sworn statements from coworkers who were relevant witnesses; Smith v. USPS, 0120082306 (June 21, 2012), where the Commission rejected 
the AJ’s grant of summary judgment to the agency and instead found the investigation lacking because it did not include information about whether 
the complainant’s impairment substantially limited a major life activity; and McCullough v. USPS, 0120103345 (February 29, 2012), another disability 
discrimination claim, where the Commission remanded to obtain additional information missing from the investigation about the essential functions 
of the position at issue.

In other cases addressing the sufficiency of the investigation, the Commission found evidence of bias and lack of objectivity by the investigator in Curiel 
v. Dept. of Interior, Geological Survey, 0120110869 (July 16, 2012), and reversed the AJ’s decision granting summary judgment. The decision criticized the 
investigator stating that the investigator “appears hostile in his questioning and argumentative and combative toward complainant.” The Commission 
noted that, in contrast, the investigator “appeared deferential” toward management officials. Notwithstanding its criticism of the investigation, the 
Commission did not remand for further investigation but rather reversed the decision of the judge granting summary judgment and remanded to 
the judge to conduct a hearing. In contrast to Curiel, the Commission rejected allegations of bias in McDermott v. VA, 0120093886 (February 27, 2012), 
where complainant argued the EEO investigator was biased and attempted to discourage complaint from pursuing his claims. But the Commission 
found that the investigator apologized for comments complainant might have perceived as discouraging him from pursuing his claims and noted that 
it reviewed the transcript of the investigation and found nothing improper.

A case we think worthy of mentioning merely because the Commission included some gratuitous language warning agencies against improper 
intrusion by an agency’s legal representatives is Milton v. Dept. of Treasury, Bureau of Engraving and Printing, 0520110023 (June 29, 2012). The Commission 
expressed concern that the presence of agency attorneys may have affected the extent to which witnesses provided responses. We note, however, 
that the Commission determined complainant did not provide evidence that witness testimony was affected and therefore did not impose sanctions.

G. EVIDENCE 

We discuss only a few cases under the category of evidence and begin the discussion with two cases analyzing mixed motive complaints of 
discrimination. Mixed motive occurs, of course, when there is evidence that the employer acted for an unlawful discriminatory or retaliatory motive but 
there is also evidence that the employer was motivated by a second lawful, nondiscriminatory reason. In such cases, the employer can avoid liability 
only where it can show by clear and convincing evidence that it would have taken the same action notwithstanding the discriminatory motive. The 
Commission found that the agency unlawfully fired the complainant in retaliation for protected activity, but failed to prove by clear and convincing 
evidence that it would otherwise have removed the complainant in Feder v. FBI, 0720110014 July 19, 2012. But the Commission found that the agency 
presented clear and convincing evidence in Arroyo v. VA, 0120121771 (July 11, 2012), that the agency would have hired the better qualified selectee 
even if it had not considered complainant’s age.

The Feder case is also of interest because it is one of the first in which the Commission applied the so-called cat’s paw analysis from the Supreme Court’s 
decision in Staub v. Proctor. The Commission noted that there was ample evidence that the decision-maker went along with the recommendation 
because he “trusted” the manager who recommend termination.

H. HARASSMENT (NOT SEXUAL)

There were a number of complaints alleging harassment this year, and we have selected the ones we think of greatest interest. Walker v. Dept. of Transp., 
0120100447 (August 9, 2012), is an interesting case because, although the Commission did not find evidence of harassment, it took the unusual step 
of directing EEO training for managers. In particular, the Commission found that an allegation that a manager used inappropriate racial slurs was 
unsubstantiated because, although the manager used the language as alleged, it was done in a poor attempt to illustrate a point rather than as an 
act of bigotry. In a second case where the Commission found no evidence of discrimination that also had elements of poor judgment, Parker v. Dept. 
of Navy, 0120100303 (July 20, 2012), the complainant reported finding a coworker holding a noose in the workplace. The coworker explained that she 
had simply been distracted in the workplace and began tying knots in a variety of ways including a noose. The Commission found that although a 
single instance of such conduct could rise to the threshold of being actionable harassment, under the circumstances there was no causal relationship 
to the complainant’s race.

There were two instances of racial harassment we think worthy of discussion, Ferebee v. DHS, 0720100039 (April 24, 2012), and Bryant v. Dept. of Interior, 
Nat’l Park Serv., 0120091468 (August 31, 2012). In Ferebee, the Commission found that the agency acted on stereotypes of race and sex when a coworker 
reported the complainant, who was a very tall, black male, because she was being afraid of him and base police officers were called to the scene. Bryant 
was a particularly egregious complaint of harassment when the complainant, the only black female supervisory park ranger, was subjected to racial 
harassment in the form of insulting comments and actions of employees. Coworkers placed derogatory comments in the men’s locker room that among 
other things mentioned Ebonics. Although there was little evidence to tie the otherwise heinous harassment to her sex and race, the Commission found 
the reference to Ebonics and a pamphlet about “ethnic expressions” to be sufficient to establish that the otherwise severe and pervasive harassment was 
related to race. The case is of particular note because the Commission described the agency’s failure to take corrective steps in the face of knowing about 
the harassment as sending the message that other employees “could harass complainant with impunity, which they did.”
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We also note harassment claims based on reprisal in Tsosie v. Dept. of Interior, Bureau of Indian Affairs, 0120081612 (August 31, 2012), where the 
evidence of retaliatory motive for the harassment included comments such as “this bitch is not going to tell me what to do for very much longer” 
and that the “EEO process was a joke”; Small v. USPS, 0720100031 (April 5, 2012), where the Commission found harassment after the complainant 
requested reasonable accommodation; and Carson v. Dept. of Justice, Fed. Bureau of Prisons, 0120100078 (February 16, 2012), where the Commission 
had no difficulty finding retaliatory harassment following comments that included “you chose to take your complaint outside the house, now you 
have to suffer the consequences.” A complaint of harassment based on gender that we find of interest is Fivecoat v. Dept. of Air Force, 0720110035 (May 
15, 2012), where the complainant alleged she was subjected to intimidating, threatening, abusive and condescending treatment because she was a 
woman. In addition to references to women as inferior to men, there was evidence that the harasser spoke to women in a curt manner and that the 
tone of his voice, the look on his face and his body language were condescending toward women.

Employers can avoid or limit liability and harassment claims under some circumstances when they are able to raise the so-called affirmative defense, 
but the Commission rejected such a defense in Cheeks v. Dept. of Army, 0120091345 (February 1, 2012). An agency FAD concluded that the complainant 
had been subjected to harassment but found no basis to impute liability because the supervisor took prompt remedial action once learning of the 
allegations. But the Commission thought otherwise, finding that the racial harassment continued by the harasser and his friends even after the agency 
reassigned the harasser. The Commission found the agency’s efforts were insufficient and remanded the matter for an investigation of damages. 

I. HEARINGS AND AJ AUTHORITY

There were a number of notable decisions from the Commission this year in which sanctions were granted. We note that the Commission has continued 
a recent trend of granting great discretion to its AJs to impose sanctions. Moreover, the Commission has made clear that it will no longer tolerate 
excessive and unexplained delays or failures to complete investigations. We begin the discussion with three decisions in which the Commission imposed 
default judgment against the agency. In the first of these cases, Smith v. SSA, 0120092646 (April 11, 2012), the Commission awarded default judgment 
to the complainant after the agency failed to provide the Commission with the complete record ignoring Commission correspondence and a notice 
to show good cause why sanctions should not be imposed. Although the agency eventually sent a copy of the complaint file to the Commission, it did 
not send a copy of the hearing transcript and provided no explanation for failing to do so. In the second case where the Commission imposed default 
judgment, Adkins v. FDIC, 0720080052 (January 13, 2012), the Commission found default judgment was the appropriate remedy where the agency did 
not produce a copy of the complaint file until some 862 days after it should have been completed. An AJ imposed the sanctions despite the agency’s 
argument that sanctions were not appropriate because the investigation had been completed much earlier but simply had not been provided to 
the complainant more than two years earlier. The Commission affirmed the imposition of default judgment explaining that an investigation was not 
complete until a copy is provided to the complainant. The third case in which the Commission found default judgment appropriate, Montes-Rodriguez 
v. Dept. of Agric., APHIS, 0120080282 (January 12, 2012), request for recons. den. 0520120295 (December 20, 2012), is the most interesting of the lot. 
This case had previously been before the EEOC on appeal after the agency dismissed the complaint. The Commission had overturned the dismissal 
and directed the agency to complete an investigation within 150 days. The agency failed to do so and the complainant requested a hearing before an 
EEOC AJ. The complainant filed a motion for sanctions with the AJ who denied the request. On appeal, the Commission found the AJ had abused his 
discretion by failing to grant the request for sanctions, determined that default judgment was the appropriate sanction and remanded the case for 
hearing on compensatory damages.

Demonstrating that sanctions will also be imposed against complainants who fail to comply with Commission orders, the Commission affirmed the 
decision of an AJ imposing sanctions against the complainant by modifying the severity of the sanction in  Worley v. VA, 0120113908 (January 30, 2012). 
After the complainant failed to respond to orders from the AJ, failed to respond to discovery requests from the agency, and did not respond to efforts 
to seek settlement, the AJ dismissed the complaint as a sanction. On appeal, the Commission found sanctions to be appropriate, but determined that 
the sanction should have been limited to dismissal of the request for hearing and therefore ordered the agency to issue a FAD without hearing.

One of the most common sanctions is the use of adverse inferences and there were several decisions from the Commission imposing just such a 
sanction this year. Tsosie v. Dept. of Interior, Bureau of Indian Affairs, 0120081612 (August 31, 2012), is a rare instance where the Commission made use 
of its relatively recent regulatory change that permits the Commission to impose sanctions at the appellate stage. Here, the agency failed to produce 
a complete record on appeal and the Commission issued a notice to show cause. When the agency did not even respond to the show cause order, 
the Commission imposed sanctions and drew an adverse inference that the requested comparative evidence would have reflected unfavorably on 
the agency. Although the sanction may have been less severe than default judgment, the result is essentially the same as the Commission concluded 
that the evidence would have established the complainant was subjected to a hostile and abusive work environment which was sufficiently severe or 
pervasive to alter the terms and conditions of employment. Another such instance of the Commission’s use of its sanction authority on appeal, is James 
v. Dept. of Agric., 0120093668 (August 29, 2012), discussed elsewhere in this summary.

An adverse inference is not necessarily determinative of the outcome of the case as evidenced by the decision in Massenburg v. Dept. of Army, 
0120110256 (April 10, 2012). Although an AJ drew an adverse inference as a sanction for the agency’s failure to maintain interview notes, the AJ 
nonetheless found complainant failed to prove the agency subjected her to discrimination and the Commission affirmed. An adverse inference 
was also deemed appropriate in Carson v. Dept. of Justice, Fed. Bureau of Prisons, 0120100078 (February 16, 2012), where the agency failed to retain 
documents related to a selection process. And in Fleming v. Dept. of Interior, Nat’l Park Serv., 0120090002 (August 24, 2012), an AJ drew an adverse 
inference against complainant when the complainant failed to properly respond to discovery requests from the agency.

Some years ago the Commission concluded that it had the authority to impose monetary sanctions for the failure to comply with Commission orders 
and in recent years we have seen an increase in the use of this sanction. In many ways we find the imposition of monetary sanctions to be a desirable 
alternative to the more severe sanctions of default judgment and adverse inference. This year we consider three cases where monetary sanctions 
were considered, Chattopadhyay v. NIH, 0120091142 (September 28, 2012), Ferebee v. DHS, 0720100039 (April 24, 2012) and James v. Dept. of Agric., 
0120093668 (August 29, 2012). In Chattopadhyay, the Commission set aside a decision from an AJ which had granted summary judgment to the 
agency after the agency failed to produce the complaint file to the OFO following the filing of an appeal by the complainant. The Commission issued 
a show cause order to which the agency failed to respond. Relying on a case that we discussed in last year’s EEO Update, Vu v. SSA, the Commission 
remanded for hearing before an AJ and ordered the agency to notify the complainant that she could retain counsel and the agency would be obligated 
to pay all the costs and attorney fees for the entire hearing process as a sanction. In James, while considering the appeal, the Commission noted that 
certain documents, including issuances by the AJ, were missing from the file and ordered the agency to produce them. When it failed to do so, the 
Commission issued a show cause order, the agency failed to adequately respond, and the Commission ordered the case remanded for hearing and 
directed the agency to pay all attorney fees and costs incurred by the complainant. In Ferebee, the Commission affirmed the decision of an AJ requiring 
the agency to pay some $12,000 in attorney fees after the agency failed to produce information requested by the complainant in discovery but found 
that the AJ exceeded his discretion when he also ordered the agency to pay $10,000 to the complainant as a lump sum sanction intended to protect 
the integrity of the hearing process.

As usual, there were several decisions from the Commission affirming the authority of an AJ to dismiss a request for hearing as a sanction for misconduct 
by a complainant. In Galle v. USPS, 0120111348 (September 20, 2012), the complainant failed to respond to an order requiring him to submit an 
itemized list of damages, evidence of compensatory damages, a list of witnesses and summary of their testimony and an outline of the relevant facts. 
In Chinaka v. Patent & Trademark Office, 0120103623 (June 21, 2012), the complainant failed to comply with orders regarding discovery; in Williams 
v. USPS, 0120102958 (May 2, 2012), complainant failed to appear for mediation, refused to submit an affidavit during the investigation and did not 
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respond to orders from the AJ or motions by the agency; in Chinsoon v. Dept. of Army, 0120111411 (March 13, 2012), the complainant failed to appear 
at a scheduled teleconference, did not respond to discovery requests and did not respond to the agency’s motion to dismiss; and in Stoyanov v. Dept. 
of Navy, 0120081680 (January 17, 2012), the complainant did not comply with orders from the AJ, attacked the integrity of agency counsel and did not 
cooperate in discovery. 

But the decision by an AJ to dismiss the hearing request was set aside in Santiago v. Dept. of Army, 0120120963 (June 21, 2012), where the Commission 
found the AJ improperly dismissed the request for hearing after complainant sought a brief continuance for medical reasons after a fall; in Bell v. USPS, 
0120121504 (June 13, 2012), where the AJ dismissed the hearing request after complainant failed to return the designation of representative form 
and witness list and the Commission found good cause because her representative had undergone triple coronary artery bypass surgery and she 
subsequently obtained other counsel; in Redd v. VA, 0120112407 (April 13, 2012), where the AJ dismissed the request for hearing after complainant did 
not submit a prehearing report, did not attend a prehearing conference and did not respond to a proposed order of dismissal, but the Commission 
determined the AJ dismissed the claim before the deadline for her to respond.

J. INDEPENDENT CONTRACTOR

This seems to have been a banner year for claims alleging discrimination by contractors alleging to have an employee-employer relationship for 
purposes of Title VII. As we have observed in previous editions of the EEO Update, in most instances where the complainant contracted directly with 
the agency and was not a subcontractor or employee of a contractor, the Commission found there was no employment relationship for purposes of 
Title VII. However, in most instances where the complainant contracted directly with the agency, the Commission found there was such an employment 
relationship.

The Commission found that the complainant was an agency employee for purposes of Title VII and therefore able to proceed with complaints of 
discrimination in Taylor v. Dept. of Army, 0120103315 (December 19, 2012), where the agency provided complainant with the equipment, materials 
and supplies required for the job and paid her an hourly rate for the work; Makuch v. Dept. of Defense, Office of the Secretary of Defense, 0120114324 
(December 18, 2012), where an agency employee served as the complainant’s supervisor and assigned her work, approved leave and provided 
training, and provided complaint with the necessary equipment and workspace; Hill v. FBI, 0120121735 (August 24, 2012), where complainant, a 
retired FBI Special Agent, was given work assignments directly by the agency, was required to request time off from the agency, had to comply with an 
agency dress code and was given direct supervision by agency employees; DiDonato v. Dept. of Navy, 0120121705 (August 6, 2012), where the agency 
controlled the means and manner of complainant’s work, was involved in hiring the complainant, provided work assignments to complainant, had 
input into performance evaluations, set the work hours, provided training, provided equipment used in the job and had the power to terminate the 
complainant; Shamloo v. FBI, 0120121323 (June 15, 2012), where the agency controlled assignments and work, evaluated the performance, provided 
the premises and equipment for work and paid complainant by the hour; Pugh v. USPS, 0120121010 (June 15, 2012), where the agency controlled the 
work schedule, provided guidance on how to perform the work, provided guidelines on personal appearance and was required to notify the agency 
of delays of more than 15 minutes; Kereem v. Dept. of State, 0520110069 (April 26, 2012), a decision circulated to the full Commission and reversing a 
previous decision, where the Commission found complainant was an employee for purposes of Title VII, relying on the fact that in a previous decision, 
Bashrawi v. Dept. of State, the Commission found a contractor was an employee under nearly identical facts; and Martinez v. Dept. of Navy, 0120113494 
(January 6, 2012), where the agency exercised sufficient control because complainant worked on agency premises, reported to an agency employee 
and the agency had a de facto role in the complainant’s termination.

In contrast, the Commission rejected the argument that there was an employee-employer relationship in Good v. Dept. of Navy, 0120103404 (October 
10, 2012), where the agency contracted with ARINC for engineering services and complainant’s name was not on the contract, supervision was 
provided by the contractor and not by government employees, and the contractor approved leave; Tassy v. DHS, U.S. Coast Guard, 0120112472 (October 
4, 2012), where the Commission found that despite the fact that complainant was paid an hourly rate and worked for more than three years, which 
might suggest an employee employer relationship, the agency did not control the means and manner of the complainant’s daily work performance, 
did not provide direct supervision, did not provide the tools, equipment and materials needed for the job, did not provide any benefits of employment 
and did not have authority to unilaterally terminate employment; Hicks v. NASA, 0120121424 (July 2, 2012), where the complainant was deemed not to 
be a joint employee of both the government and the contractor because the agency did not provide daily supervision, salary and benefits were paid by 
the contractor, and perhaps most importantly, complainant herself had stated repeatedly on the record that she did not believe she was an employee 
of the government; Murphy v. USPS, 0120121249 (June 27, 2012), where the Commission found complainant was not a joint employee because the 
agency did not provide the vehicle necessary to perform the duties, did not provide vacation time, the complainant was not entitled to participate 
in the agency’s retirement plans and the agency did not pay Social Security taxes; Casiana v. Dept. of Interior, Fish and Wildlife Serv., 0120121318 (June 
15, 2012), where the Commission found there was no employee relationship even though the work performed did not require a high level of skill or 
expertise and the complainant had worked on agency premises for many years because the complainant herself provided all equipment and materials 
to perform the custodial work, she had flexibility on when she cleaned, she supervised her own services, and was only paid after receipt of an invoice; 
Timmons v. USPS, 0120120899 (May 9, 2012), where the Commission found complainant was not a joint employee because the contractor provided 
complainant with a vehicle, paid him for his work with the agency, did not withhold income for Social Security taxes for the complainant, and he could 
not participate in the agency’s retirement plan; and Dubovik-Sileo v. FBI, 0120103751 (January 11, 2012), where the Commission found the evidence of 
an employer relationship, finding the fact that the government provided work assignments, monitored performance and productivity, and ensured 
compliance with government policies and procedures was outweighed by the evidence that complainant was a contractor including the fact that 
complainant worked a fixed 125 hours per month, had to submit an invoice to receive payment, there was an annual ceiling for the amount that could 
be paid and the agency did not provide any benefits of employment.

K. LEGITIMATE NONDISCRIMINATORY REASONS

We think it helpful to briefly mention decisions from the EEOC that have found the legitimate nondiscriminatory reasons articulated by the agency to 
be inadequate. This year we highlight three. In the first, Banks v. SSA, 0720100014 (April 27, 2012), the agency put forth as its reason for not selecting 
the complainant that Banks did not meet a requirement of the position, which was that the applicant be bilingual. But the Commission found that 
merely putting such a qualification in the posting for the position was not sufficient because the agency had made no effort to determine if there was 
a need for a bilingual claims representative in Madison, Wisconsin, where there were only three Spanish speaking interviews per month on average, 
19% of office employees were bilingual, and the bilingual claims representative had not been conducting interviews with Spanish speaking clients. 
The authors take some amusement in those cases, which we see every year, in which the agency does not even manage to articulate a legitimate 
nondiscriminatory reason. This year we highlight Ifill v. USPS, 0120113546 (March 21, 2012), where the complainant alleged retaliation when he was not 
permitted to wear a jacket during severe or inclement weather. The Commission commented that “the Agency has not set forth, with sufficient clarity, 
a legitimate reason why complainant was prohibited from wearing a jacket during inclement weather. As such, Complainant has been deprived of full 
and fair opportunity to demonstrate that the reason is a pretext for reprisal discrimination.” And in Eng v. Dept. of State, 0120103589 (March 5, 2012), the 
Commission found lacking the agency’s explanation for the reason it allowed complainant’s health insurance coverage to be cancelled, when the only 
explanation was bureaucratic “red tape” which the Commission commented did not meet the burden to articulate a legitimate and nondiscriminatory 
explanation.
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L. MIXED CASES

There were surprisingly few decisions concerning so-called mixed cases that we find worthy of discussion this year. The question of whether the 
EEOC or the MSPB (“the Board”) has jurisdiction is one that often baffles even the most experienced practitioners. Searles v. FEMA, 0520120078 (April 
5, 2012), is a fine example of why there is so much confusion. The case had previously been before an AJ who dismissed the case as a mixed case and 
ordered the agency to issue a FAD. The agency then did so but did not provide appeal rights to the MSPB. The complainant appealed to the EEOC, 
and the Commission concluded it was a mixed case. However, in this request for reconsideration, the Commission accepted the agency’s argument 
that complainant did not have appeal rights to the MSPB because he was hired under the Stafford Act and did not have jurisdiction before the Board. 
Accordingly, the Commission remanded the case back to an AJ, where it had been years ago, to conduct a hearing. Now we understand why no one 
understands mixed cases.

The Commission has long held that when the MSPB declines jurisdiction of an otherwise seemingly mixed case, the complaint must be processed just 
as any other non-mixed case. In Smith v. USPS, 0120111130 (March 23, 2012), the Commission said nothing new in noting that when the Board denies 
jurisdiction “there is little point in continuing to view the matter as a ‘mixed-case.’”

We have commented with some frequency over the years in previous editions of the EEO Update about the unfairness of requiring an employee to 
pursue claims that are related in two forums where one of the claims is appealable to the Board and one is not. In Davis v. VA, 0120122389 (October 
26, 2012), the Commission found the agency had erred when it gave appeal rights to the EEOC for claims that complainant’s office was moved causing 
him to spend more time on his feet and exacerbating his disability and gave appeal rights to the MSPB for his claim that this resulted in forcing him 
to retire. The Commission found that the claims were inextricably entwined and remanded the case to the agency for reissuance a final decision with 
correct appeal rights to the MSPB.

M. NONSELECTION

We believe that nonselection claims have unique evidentiary issues which warrant our discussing them in a separate category. A case we suggest is 
especially worthy of reading is Barnette v. VA, 0120100558 (May 11, 2012), where the Commission provided an excellent discussion of the circumstantial 
evidence that led to a finding of race discrimination. The Commission noted that discrimination often is subtle, and there rarely is a “smoking gun.” 
Noting that complainant need only show that it was more likely than not that he was subjected to discrimination, the Commission delicately weighed 
evidence that the decision-maker had previously made disparaging comments about African-Americans, that the demographic breakdown of 
employees in the office provided relevant evidence and that the agency had relied upon an unusual personnel practice.

Other nonselection cases of note this year include Winter v. VA, 0120122544 (October 26, 2012), where the Commission found credible the agency’s 
explanation that the candidate selected had a steady record of employment, better education, social media experience and a good recommendation 
from his supervisor; Ponisciak v. SSA, 0720110031 (June 22, 2012), where the Commission affirmed a finding of retaliation based largely on the failure to 
preserve notes from interviews and a resulting adverse inference that the complainant achieved the highest assessment at the interview; and Carson 
v. Dept. of Justice, Fed. Bureau of Prisons, 0120100078 (February 16, 2012), where the agency also failed to preserve records and as a result an adverse 
inference was drawn that the records would have shown that the agency’s explanation for why complainant was not selected was not credible.

N. OFFICIAL TIME

Commission regulations provide that federal employees who file complaints of discrimination are entitled to official time under certain limited 
circumstances and there was one Commission decision on the topic this year we find of significance, Dillard v. Defense Commissary Agency, 0120113984 
(February 28, 2012). Dillard requested official time and he was denied in part because the “meat case is not filled.” Commission guidance in MD-110 
requires the agency to document the reasons for denying official time, and the Commission found the documented explanation in the ROI to be 
lacking and ordered the agency to require managers to read and affirm that they understand the process for requesting official time.

O. PROCEDURES

Each year there are numerous decisions from the Commission addressing the question of whether a complaint states a claim. As usual, we find the 
more instructive cases to be those in which the Commission reversed decisions by agencies that dismiss for failure to state a claim and accordingly, 
place our emphasis on those cases. As we note in the discussion of the cases below, the most publicized decision issued by the Commission this year 
is probably Macy v. Dept. of Justice, 0120120821 (April 20, 2012). This must read decision, circulated to the full Commission and having full precedential 
value, reversed the agency’s dismissal of the complaint alleging transgender discrimination for failure to state a claim. The complainant, a transgender 
woman, sought a position while still presenting as a man but found the offer of the position withdrawn when the agency learned that she was 
in the process of transitioning from male to female. In what we believe is an exceptionally well-written decision, the Commission determined that 
transgender individuals are protected under the sex discrimination protections of Title VII in the same manner individuals who convert from one 
religion to another religion are protected pursuant to Title VII’s protections for religion.

A dismissal for failure to state a claim should be reversed when agencies inappropriately seek to dismiss complaints because they lack merit. Although a 
collateral attack on another process does not state a claim, an assertion that complainant was not awarded a position because the National Agreement 
was found to at least state a claim requiring investigation when linked to an allegation of discrimination in Madelone v. USPS, 0120113528 (December 
5, 2012). In Mostella v. Dept. of Army, 0120122831 (December 5, 2012), the Commission reversed the dismissal for failure to state a claim noting that 
the agency articulated a reason for its actions rather than assessing whether it stated a claim when the agency FAD explained why complainant was 
not given a referral under the Family Member Employment Preference for a position. The Commission also reversed dismissals of complaints in Smith 
v. USPS, 0120113378 (November 21, 2012), where the Commission found a claim of sexual favoritism in the assignment of duties was sufficient to 
state a claim; Pherigo v. USPS, 0120120630 (March 30, 2012), where the dismissal of the complaint alleging a failure to maintain medical information 
in a confidential manner as required by the Rehabilitation Act was reversed because it improperly addressed the merits of the claim when the FAD 
determined the medical information at issue was not covered by the Act; Puckett v. TVA, 0120120160 (February 28, 2012), where the Commission 
reinstated a complaint alleging discrimination after a vacancy was cancelled and the Commission found it stated a claim because it asserted the 
reason for canceling the vacancy was to effectuate a discriminatory motive; Moss v. Dept. of Air Force, 0120120114 (February 17, 2012), where the 
Commission found that an allegation that a midyear performance review was unfair stated a claim because the performance review was placed in 
the employee’s official employee folder; and Voss v. USPS, 0120113871 (January 31, 2012), where the Commission reversed a dismissal of a complaint 
alleging discrimination when complainant’s start time was changed from 5:50 AM to 9:30 AM, noting that de minimis changes to work schedules do 
not state a claim but a change of more than 3 1/2 hours did.

We find that nearly every year there are a disproportionate number of dismissals for failure to state a claim that are reversed by the Commission where 
the complainant asserted a claim of harassment that the agency analyzed in piecemeal fashion or as discrete employment actions. Such was the case 
in Lewis v. USPS, 0120122973 (December 21, 2012), where the agency dismissed allegations that complainant was removed as postmaster and received 
a proposed letter of warning as untimely, the Commission found that claim was actually one of harassment rendering it timely even if relief could not 
be granted on the discrete actions; Alexander v. Dept. of Navy, 0120122888 (December 12, 2012), where the Commission found comments such as “it 
can be a hard three years or it can be an easy three” and “if you treat me like shit, I will treat you like shit,” coupled with actions including assigning 
complainant duties outside her position description, questioning her about patient complaints but not showing her the allegations, and not providing 
her resources needed to do her job stated a complaint; Kuettel v. USPS, 0120112793 (April 13, 2012), where the Commission found allegations that 
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supervisors and coworkers made sexual innuendos, used derogatory terms such as “dog pussy” and made threats to complainant and her children 
stated an actionable claim of harassment; and Lee v. USPS, 0120113980 (March 23, 2012), where the Commission found the agency improperly dismissed 
a complaint when complainant was merely raising additional evidence in support of a claim of harassment that the agency sought to dismiss for failure 
to state a claim. A complaint alleging race discrimination and reprisal was found to state a claim sufficient to require an investigation in Dawson v. 
USPS, 0120114186 (February 8, 2012), where complainant alleged employees wore confederate flag T-shirts and management did nothing to stop it.

Although being named in a complaint of discrimination is not generally considered to be protected activity and therefore cannot state a cause of action, 
the Commission found an exception to this rule in Sonnier v. TSA, 0120121564 (July 16, 2012), where complainant’s supervisor filed a complaint of his 
own after learning of complainant’s allegation of discrimination. The Commission also found complaints stated a claim of reprisal where complainant’s 
supervisor asked him to retract his complaint and even offered a position if he would agree to do so in Diaz v. USPS, 0120121049 (April 11, 2012); and 
where complainant was given an official discussion for saying “damn” in the workplace on the same day complainant signed an EEO settlement in 
Grunheid v. USPS, 0120114114 (February 13, 2012).

Among the complaints we found of interest where the Commission affirmed a dismissal for failure to state a claim were Mallette v. Dept. of Interior, Nat’l 
Park Serv., 0120112761 (September 13, 2012), where an allegation of religious discrimination was found to have been properly dismissed for failure to 
state a claim when complainant received an e-mail encouraging employees to recognize Lesbian, Gay, Bisexual and Transgender month; Wesley v. OPM, 
0120100713 (July 16, 2012), where a challenge to the premium rates under the federal employee life insurance program was challenged on the basis of 
age discrimination but the Commission found Congress created exemptions in the ADEA; Kelly v. USPS, 0120110627 (February 21, 2012), where a claim 
of harassment was properly dismissed because he did not allege sufficiently severe or pervasive conduct when complainant was asked to dinner by an 
agency official while on travel and she was yelled at for not following directions; and McComas v. VA, 0120111806 (February 10, 2012), where a claim 
was found not sufficient to state a claim when complainant’s crew leader asked complainant for his former wife’s telephone number and complainant 
was shown a tape of the crew leader and complainant’s former wife on videotape entering a closet together. The Commission also found that: directing 
complainant not to discuss politics in the workplace did not state a claim in Koob v. FAA, 0120122974 (December 21, 2012); rescheduling a quarterly 
firearms qualification three times did not state a claim in Woodworth v. VA, 0120121361 (May 25, 2012); and agency counsel notifying the Department 
of Labor that it was challenging a workers compensation claim filed by complainant because the agency believed complainant injured himself lifting 
his grandson at home rather than in the workplace did not state a claim because it was a collateral attack on the OWCP process in Bouchard v. USPS, 
0120114116 (February 14, 2012).

Among other cases of interest in which the Commission considered the authority of the agency to dismiss a complaint are: Velazquez v. USPS, 
0120111905 (September 21, 2012), where the Commission overturned a dismissal for mootness when complainant alleged employees were watching 
Jerry Springer on television in the break room and that the program violated his religious beliefs; Boyd v. Dept. of Navy, 0120110272 (February 8, 
2012), where the agency dismissed a complaint because it was preliminary to a removal action that the Commission reversed finding that it was more 
than a proposal where complainant was denied her security clearance, was placed on administrative leave, and escorted from the building; Robbins 
v. VA, 0120112612 (January 13, 2012), where the Commission found it was improper to dismiss a complaint because of an election of forums where 
complainant filed a complaint of discrimination and the union filed a grievance challenging the process used for filling the position; and Franks v. USPS, 
0120113965 (December 20, 2012) and Snead v. USPS, 0120113954 (December 5, 2012), two cases where the Commission found the agency improperly 
dismissed for failure to prosecute after the agency provided insufficient evidence to support the dismissal.

Commission regulations provide for dismissal of a complaint for abuse of process and in one of the rare circumstances where the Commission affirmed 
such a dismissal, Ardalan v. Dept. of Army, 0120120302 (August 23, 2012), it found dismissal of appropriate when complainant filed a complaint each 
time after applying for some 90 vacant positions knowing that the agency had a policy not to consider applicants who had previously been removed 
for cause which applied to the complainant.

P. RACE DISCRIMINATION

As with other substantive areas, we believe the elements of proof in claims of race discrimination are sufficiently different than other claims such that 
a brief mention of Commission cases on this topic is warranted. The Commission rejected a decision by the AJ who had found no evidence of race 
discrimination in Walton v. Nat’l Guard Bureau, 0120072925 (July 10, 2012), and, rather than remand the complaint, found sufficient evidence in the 
record to support a finding of discrimination and retaliation when complainant was discharged. The Commission noted that management officials had 
labeled the complainant as a “troublemaker” and “bad news” and had referred to him as “that boy” and spoke about him to other employees making 
such comments as “what do you expect from a nigger?” The decision also rejected the AJ’s finding that there were no comparator employees treated 
more favorably noting that at least two coworkers had also parked in spaces designated for someone else and were never questioned or disciplined 
while complainant was told to “get a job at McDonald’s if he could not read” and was accused of insubordination and discourtesy. 

The other cases addressing allegations of race discrimination we find of interest are Ferebee v. DHS, 0720100039 (April 24, 2012), and Bryant v. Dept. of 
Interior, Nat’l Park Serv., 0120091468 (August 31, 2012), both of which we mentioned earlier. In Ferebee, the Commission found that the agency acted 
on stereotypes about race and sex when a coworker reported being afraid of the complainant, who was a very tall, black male. In Bryant, coworkers 
placed derogatory comments in the men’s locker room that among other things mentioned Ebonics.

Q. RELIGIOUS DISCRIMINATION

There were a handful of interesting cases addressing religious discrimination this year with regard to requests for time off as religious accommodation. 
In Cortez v. IRS, 0120122323 (November 2, 2012), the Commission sustained the agency’s dismissal where complainant, who is Jewish, asked to be off 
from work for 18 religious holidays but did not provide any specificity regarding the request. In Norris v. DHS, 0120110505 (January 6, 2012), the AJ 
found the agency had done all it was required to do in response to a request for the complainant to take time off to attend church on Sundays when a 
manager told complainant he could arrange a voluntary swap with other employees or use leave. Finally, note the very different result in Hyde v. DHS, 
0720110003 (January 6, 2012), where the Commission found it was insufficient to merely allow the employee to swap workdays with coworkers to 
accommodate a request to be off on Sunday for religious reasons because complainant advised management it would violate his religious beliefs to 
ask anyone else to work on Sunday. Affirming a decision from an AJ, the Commission concluded that the agency needed to do more than merely allow 
complainant to find someone to swap with him, but under the circumstances, had to actively facilitate the swapping of schedules.

R. REMEDIES AND OTHER RELIEF

The preferred remedy in Title VII cases is reinstatement but even such a simple remedy is often the subject of further litigation. We begin our discussion 
of remedies and other relief with several cases addressing the specific remedy of reinstatement. In Yuskiw v. USPS, 0120111027 (August 31, 2012), an AJ 
found sex discrimination which the agency did not appeal, but also did not provide the relief ordered. Among the relief ordered by the Commission 
was $154,564.89 for back pay and interest. In McGary v. Peace Corps, 0120111792 (August 21, 2012), the Commission found persuasive an argument 
by the agency that employees are limited by statute to no more than five years of employment in the agency and therefore was excused from having 
to reinstate the complainant as a remedy. A decision to seek retirement often ceases entitlement to back pay or reinstatement but the Commission 
found reinstatement to be an appropriate remedy where there was a causal relationship between complainant’s decision to seek disability retirement 
and the agency’s failure to provide reasonable accommodation in Small v. USPS, 0720100031 (April 5, 2012). In Doe v. Dept. of Justice, U.S. Marshals Serv., 
0720090006 (February 1, 2012), the Commission rejected the agency’s assertion that placement in the position was not possible because there were no 
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vacancies and ordered the agency to nonetheless place complainant in a substantially equivalent position and pay relocation expenses because, even 
though the vacancy did not include moving expenses, the record demonstrated the complainant would not have moved but for the discrimination.

There is a presumption of entitlement to back pay in Title VII cases but issues often arise regarding the calculation of back pay and whether the 
complainant exercised due diligence in seeking other employment to mitigate damages. In Daniel v. Dept. of Army, Nat’l Guard Bureau, 0120083463 
(October 9, 2012), the Commission ordered the agency to provide detailed documentation of back pay calculations including any applicable pay rate 
and salary tables and provide an explanation of the calculations in a clear and concise plain language statement. The Commission found reasonable 
a demand that complainant submit evidence of any interim earnings by submitting W-2 tax forms in McGary v. Peace Corps, 0120111792 (August 21, 
2012), a case mentioned above for other reasons. An award to cover the value of lost overtime is often an element of the backpay award and in Smith, 
Basden, Estate of Smith, Richardson v. USPS, 0120081661, 0120081674, 0120081677, 0120081917 (July 12, 2012), the agency was ordered to determine 
the average overtime received by similarly situated non-African-American employees and pay the complainants the difference. In a case we believe 
agencies should pay particular attention to, Takahashi v. USPS, 0420100011 (April 11, 2012), the Commission found inadequate complainant’s effort 
to seek other employment which it described as accepting a few sporadic substitute teaching assignments. In denying complainant’s petition for 
enforcement, the Commission noted that enrolling in a program that would lead to a teaching certificate rendered him not ready, willing and able to 
work.

In cases addressing other types of remedies, the Commission: affirmed the decision of AJ in Godbolt v. SSA, 0120110169 (November 30, 2012), that 
complainant should have been permitted to use annual leave rather than be charged LWOP, and rejected complainant’s appeal that he should have 
been paid back pay for the hours charged LWOP; ordered complainant to be reinstated two weeks of annual leave in Evans v. Dept. of Justice, Fed. Bureau 
of Prisons, 0120080335 (June 22, 2012), where the evidence revealed the leave was only taken because of emotional stress related to the discrimination; 
and ordered reinstatement of any leave taken because of the retaliatory harassment in Jordan v. Dept. of Agric., 0120103446 (May 25, 2012).

S. REPRISAL

Reprisal claims are generally regarded by most experts in the field as the easiest to prove and this year’s decisions from the EEOC demonstrate just 
why that is the case. The Commission found retaliation: when complainant was issued a letter of warning in retaliation for requesting reasonable 
accommodation of a disability in Gary v. USPS, 0120122504 (October 24, 2012); when complainant was denied a request to attend a three day EEO 
training session after complaining about the agency’s lack of diversity but other employees were permitted to attend in Sanchez v. Dept. of Justice, Fed. 
Bureau of Prisons, 0120122273 (October 12, 2012); when the agency did not extend complainant’s contract, effectively terminating her employment 
after she met with her supervisor to raise allegations of harassment; when the agency terminated complainant only 15 days after he complained of 
harassment in Armijo v. Dept. of Agric., Forest Serv., 0120110109 (September 6, 2012); when the agency terminated complainant after two unscheduled 
absences and an AJ found the reasons to be pretext for retaliation in Mannon v. USPS, 0720070074 (April 4, 2012); when complainant was subjected 
to investigation and a proposed suspension unlike other employees after she was included on an e-mail sent from the union to the Warden accusing 
complainant’s supervisor of creating a hostile work environment for people of color in McFadden v. Dept. of Justice, Fed. Bureau of Prisons, 0720110034 
(April 4, 2012); when complainant was terminated because she was a “problem employee and stirred things up” one month after she filed an EEO 
complaint in King v. Dept. of Justice, U.S. Marshals Serv., 0120111958 (April 3, 2012); and when complainant was involuntarily reassigned after filing an 
EEO complaint in Guess v. EPA, 0720110029 (June 12, 2012).

The Commission also found a multitude of agency actions constituted retaliation as they were reasonably likely to deter complainants from pursuing 
their Title VII rights in Coronado v. Dept. of Air Force, 0120122196 (October 24, 2012), a case where co-author Gary Gilbert was counsel, and where 
a manager told his subordinates that those who filed EEO complaints or union grievances without coming to him first “were not men and had no 
integrity”; in Gunther v. USPS, 0120110103 (September 28, 2012), another case co-author Gary Gilbert was counsel, where complainant’s supervisor 
asked her to drop the EEO complaint while she conducting a preliminary disciplinary review; and Ashby v. Dept. of Treasury, 0120090364 (February 27, 
2012), where complainant’s manager acknowledged that she told the complainant, “we have settled our differences, but instead she continues to file 
complaints.”

T. SETTLEMENT

It sometimes seems that executing a settlement agreement would put an end to litigation but as we can see in the following cases, this is not always 
the case. The Commission found a settlement agreement was void for lack of consideration and that the language of the agreement was too vague 
and illusory to be enforced in Brown v. USPS, 0120112452 (August 23, 2012), where the agency merely promised a complainant could inquire about 
overtime opportunities, management would inform him of overtime opportunities and that the parties would communicate in a professional manner. 
We assume the parties would not have felt compelled to treat each other in a professional manner absent the agreement. An agreement was also 
found to be void for lack of consideration in Poontonglang v. USPS, 0120112649 (August 23, 2012), where the agreement merely provided that the 
parties would work on improving communications with each other, treat each other with respect, and if not able to understand each other would ask a 
third party to assist. Among the other cases where agreements were also set aside was Mann v. USPS, 0120121892 (August 21, 2012), where the agency 
promised to treat complainant in accordance with existing policies and the CBA, and Brown v. USPS, 0120113240 (July 24, 2012), where there was a 
promise to continue creating a more positive environment. The Commission found there was no “meeting of the minds” in Zanella v. USPS, 0120111605 
(September 12, 2012), where the agreement provided a manager would apologize to complainant but the manager refused to comply.

Settlement agreements often contain a confidentiality or nondisclosure clause, and these too can create trouble. The complainant in Cosner v. VA, 
0120110073 (February 3, 2012), alleged a breach of the confidentiality provision when the agency disclosed the terms to member of Congress. 
However, the Commission found such a disclosure was permissible under a clause that allowed disclosure to carry out and enforce the terms because 
the inquiry from the member of Congress was the result of complainant seeking assistance in enforcing the agreement. The Commission found no 
breach of the settlement agreements in Maiso v. USPS, 0120113213 (December 5, 2012), where the agency agreed to a specific work schedule for the 
complainant and sought to change it more than four years later and in Chioffe v. USPS, 0120121026 (May 4, 2012), where the agency sought to modify 
the position complainant had been given pursuant to a settlement agreement seven years earlier. And the Commission applied the principle of laches 
in Bledsoe v. USPS, 0120110148 (August 23, 2012), where the complainant failed to act with due diligence in his pursuit of a breach of the agreement, 
waiting almost three years from the time he knew that the agency had failed to change his days off as promised in the settlement agreement. The 
Commission found a breach of the settlement agreement in Snyder v. Veterans Health Admin., 0120113923 (November 19, 2012), where the agency 
submitted an IRS form 1099 for non-employee compensation following a settlement agreement that provided, among other things, for a lump sum 
for compensatory damages. The characterization resulted in complainant owing several thousand dollars in self-employment taxes even though he 
was an agency employee.

U. SEX (GENDER) DISCRIMINATION

There were but a handful of notable decisions addressing allegations of sex discrimination, the most interesting of which were cases analyzing claims 
of gender stereotyping. In Ramirez v. SSA, 0120101227 (January 18, 2012), the Commission found unpersuasive complaints of gender stereotyping 
because of caregiver responsibilities. Although the Commission referenced its guidance from 2007 that provides that treating women differently 
because of a concern that they will have child care responsibilities may be a violation of Title VII, it found no such evidence in the circumstances at hand. 
We mentioned Macy v. Dept. of Justice, 0120120821 (April 20, 2012), earlier and simply note here that the Commission determined that transgender 


