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INTRODUCTION

This book is a summary of notable cases, laws, and guidance over an eight-year period ending in December 2014. It is intended to help the reader 
keep abreast of the latest developments in our employment discrimination laws, with an emphasis on federal sector employment, and to provide 
an easy reference for recent cases in particular areas of employment discrimination law. Our laws, as they are interpreted, are our collective national 
conscience, which evolves over time. Congress enacts laws—such as those that prohibit employment discrimination—and then adjudicatory bodies—
such as our federal courts and the U. S. Equal Employment Opportunity Commission (the EEOC or Commission)—breathe life into those laws through 
their decisions.

I. HOW TO USE THIS BOOK

This EEO Update begins with an article that is our overview of recent developments in federal sector EEO law in 2014. This book is formatted as an 
indexed summary divided into different chapters that cover various aspects of federal sector EEO law. The material consists of our Overview Article 
followed by chapters that consist primarily of case summaries, but also including summaries of changes in EEO laws, new Commission regulations, 
and other Commission guidance. Most chapters are divided into sections. Each section is subdivided by year, with cases within each year set forth 
alphabetically for those cases that predate the Commission’s decision in September 2014 to redact the names of complainants. Cases issued after 
September 2014 are identified only as Complainant v. Agency and are organized by the date of issuance with the most recent cases listed first. Though 
the material we cover was decided primarily over the period 2004 through 2014, we have also added a few summaries of EEO regulations and other 
guidance that we believe are helpful, and still relevant, that predate 2004. We have not summarized all cases inclusive in those years, but have reviewed 
many of the more important cases. 

Some of our case summaries are included in more than one topic area. For example, a case summary that addresses the three topic areas of disability, 
compensatory damages, and attorney fees may appear under all three headings. We have avoided repeating the full summary of these important cases 
in each of those areas by including an abbreviated case summary in each section and noting that the case is addressed in another topic area. To locate 
other references to the same case, please refer to the Table of Cases at the end of this book. Occasionally, where the summary is not very long, the full case 
summary is simply repeated in more than one section. Our summaries vary. For some cases, we have included only a very brief summary, while others 
receive a more lengthy treatment, which may include the Commission’s or a court’s explanation of how the court or Commission interprets an area of the 
law, if we think that information is helpful. As you examine an area in this book, please remember that it is not a comprehensive summary of the law. We 
are only trying to provide you with the latest developments. For a more comprehensive overview, we recommend that you do what we are likely to do, 
which is begin your search by using Ernest Hadley’s excellent reference, A Guide to Federal Sector Equal Employment Law and Practice, (Dewey Publications). 

This book is intended as a reference, a quick way to read and use case summaries that reflect the latest thinking of the Commission and the courts 
in the area of equal employment opportunity, with federal sector employment as the primary focus. The EEO Update is designed to help in your 
understanding of the cases, but it is not a substitute for reading the entire decisions. It is a starting place, intended to give you a quick overview of 
recent case law. The cases included in this book—such as most of the substantive decisions issued by the full Commission—and the way in which we 
summarize a case reflects our opinion as to what is important. Under no circumstance should you rely on our summaries as legal advice or even as 
unquestionably accurate. This book is intended to provide an overview of the way in which the Commission is interpreting the EEO laws. It is essential 
that you read the cases.

A. LEGEND FOR CASE CITATIONS

The following legend should help you to understand the significance of the numbers of the EEOC’s cases.

Note: Commission and Office of Federal Operations (OFO) decisions are indicated by a case name followed by a case number and the date of the 
decision. For example, Smith v. SSA, 01A5555 (October 19, 2007). Cases cited as “MSPB” or “MSPR” are Merit Systems Protection Board decisions. Other 
cases are court decisions. Beginning in September 2013, the Commission began redacting the names of complainants. Hence, any case summary after 
that date includes only Complainant in the case citation.

The first two digits of an EEOC case number indicate the type of case, as follows:

01 = An appeal by a complainant from a decision of an EEOC administrative judge or from a final agency decision (FAD) following an agency’s 
final action. (Appeals from a decision of an EEOC administrative judge filed by federal agencies are discussed below.) This is generally a decision 
by OFO. Occasionally, in cases of importance and/or precedential cases, the full Commission will issue a decision that is also numbered “01” and 
is signed by the Secretary of the Commission, for the Commission. We have not specified, in the case citation, all of the “01” cases, but we have, 
in some important cases, so indicated within our summaries.
02 = An appeal from a decision on a union grievance.
03 = A petition to review a decision of the MSPB.
04 = A request for enforcement by the EEOC or clarification.
05 = A request to reconsider a previous EEOC decision.
06 = Compliance matters.
07 = An appeal by an agency from a decision of an EEOC administrative judge. Where the complainant and the agency both file appeals, the 
docket number for the first filed appeal is used.

A brief note about changes in the Commission’s docket numbering system.

Effective on October 1, 2006 (for Fiscal Year 2007), the EEOC began using a new database for docketing appellate cases. Many of our readers will 
remember that the Commission had a so-called “Y-2K” problem with its earlier database that required it to use the letter A to designate cases docketed 
after January 1, 2000. Cases prior to January 2000 use an eight digit docket with the first two digits identifying the type of appeal (for example if the first 
two digits were “01” that would indicate an appeal filed by a complainant); the second two digits indicated the year the appeal was filed (for example, 
an “0199xxxx” would indicate an appeal filed by a complainant in fiscal year 1999); and the last four digits represented the consecutive numbered 
appeal (for example, docket number 01990001 was the first appeal by a complainant filed in fiscal year 1999).

Beginning with fiscal year 2000, the Commission replaced the two digits identifying the year with the letter “A” to represent the “0” for year 2000, plus 
one digit. Decisions in fiscal year 2000 are designated “A0”; decisions in 2001 are designated “A1”; and so forth. (Again, as an example, the docket 
number 01A00002 would indicate the second appeal filed by a complainant in fiscal year 2000).

The new docketing data base cures the Y2K problem by replacing the two character designations for the fiscal year with a four digit designation. As an 
example, the docket number 0720080003 indicates an agency appeal (the first two digits “07” shows the appeal was filed by the agency) filed in fiscal 
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year 2008 (the “2008” that follows the “07”) and that it was the third such appeal by an agency docketed by the EEOC that fiscal year (the “0003” that 
follows the year).

B. TERMS OF REFERENCE 

II. SUMMARY OF RECENT TRENDS IN THE LAW

Each year we include a brief summary of the more important Commission decisions followed by a more thorough discussion of those and other cases. 
Before we begin the summary however, we add our voice to the increasing chorus protesting the Commission’s decision in the fall of 2013 to identify 
all complainants as merely that, “complainant.” Adding to the absurdity of the situation is the Commission’s decision to now refer to cases previously 
published with the name of the complainant in the same manner even though the name of the complainant was previously used. As our good friend 
and colleague Ernie Hadley likes to say, you can now cite to the generic case of Complainant v. Agency to support virtually any legal position. We look 
forward to the Commission revisiting this shortsighted decision.

A. AGE DISCRIMINATION

We think 2014 was a relatively uneventful year for decisions from the EEOC. We start with the topic of age discrimination and the only ADEA decision 
from the Commission worthy of mention in this year’s summary, and barely worth mentioning at that, is Complainant v. Dept. of Treasury, 0120141952 
(October 10, 2014), reaffirming long-held Commission law that a challenge to a statutory maximum entry age requirement does not state a claim 
under the ADEA.

B. ATTORNEY FEES

In the only decision of note concerning when a complainant is a prevailing party for purposes of obtaining an award of attorney fees, the Commission, 
in Complainant v. DHHS, 0120140586 (March 27, 2014), found that a successful appeal that resulted in a complaint being remanded to allow the 
complainant to participate in EEO counseling was not sufficient to warrant an award of attorney fees because complainant had not achieved the 
benefit sought by filing the complaint nor had it changed the legal relationship between the parties. 

The Commission rendered several decisions providing additional guidance in determining the reasonableness of hours expended by counsel on 
complaints. In Complainant v. USPS, 0120140798 (September 19, 2014), the Commission sustained an agency’s decision to strike 1.06 hours of time 
sought for providing the complainant updates while waiting a decision from the AJ and while waiting the issuance of the final action. The Commission 
also found that 2.25 hours spent to read a 15 page decision and advise a client of a favorable decision was excessive and affirmed a reduction to 1.0 
hour in addition to several other small reductions in the hours claimed. In contrast, the Commission found complainant was entitled to all of the 
hours claimed in Complainant v. USPS, 0120131744 (September 11, 2014), when the agency unsuccessfully argued on appeal that much of the hours 
claimed had been spent after it was in substantial compliance with an order of the Commission. In Complainant v. Dept. of Justice, 0720130023 (April 
25, 2014), the Commission found that a 25% reduction was appropriate where complainant was not successful in all claims raised. The Commission also 
found no reason to reduce the hours claimed in Complainant v. USPS, 0120140318 (March 7, 2014), where complainant appealed an award of $7,500 
in nonpecuniary compensatory damages seeking $90,000 but receiving a modest increase to $15,000. The Commission rejected an argument by the 
agency that the degree of success should be considered since the increase in compensatory damages was but a fraction of that sought and awarded 
all 24.1 hours requested for work on the appeal. And finally, in Complainant v. VA, 0720130015, 0120132531 (February 19, 2014), the Commission found 
complainant was not entitled to some 20 hours of attorney hours spent prior to the filing of the formal complaint even though the bulk of that time 
was the result of an effort to resolve the case in mediation. The authors note that this oddity in the Commission’s regulations at 29 CFR 1614.501(e)(1)
(iv) has served to deter complainants from participating in mediation during the precomplaint stage.

There were a few decisions from the Commission addressing the hourly rate claimed that we found of interest this year. In Complainant v. Dept. of 
Defense, 0720120002 (September 19, 2014), recons. den., 0520150063 (December 5, 2014), the Commission affirmed an hourly rate of $495 per hour 
using the so-called Laffey matrix for attorneys in the Washington DC metropolitan area, noting that the agency had not shown that using out-of-state 
counsel was unreasonable and that claiming a higher rate than was actually charged to the complainant was permissible because the attorney offered 
services and a reduced rate for public interest minded reasons. But in Complainant v. DHUD, 0120113288 (March 14, 2014), the Commission rejected an 
effort by complainant to seek an increase in the hourly rate by using an inflated version of the Laffey matrix, referred to as the adjusted Laffey matrix. 
The Commission also rejected an effort to seek an increase of attorney fees from an hourly rate of $300 to an hourly rate of $350 in Complainant v. Dept. 
of Commerce, 0120122955 (January 29, 2014), when the Commission noted that the more senior attorney had over 20 years of experience in federal 
employment law, his associate had only nine years of experience and that the proper market rate was Chesapeake, Virginia and not Washington, D.C.

We turn our attention to a variety of cases where the Commission addressed efforts to reduce awards of attorney fees either because of a lack of 
success or across-the-board reductions. In general, we see that again this year, where the matter was initially before an AJ, the Commission deferred to 
the determinations of the judge. Perhaps this is best illustrated in Complainant v. TVA, 0720130014 (August 22, 2014), where the Commission rejected 
an effort by the agency to reduce attorney fees by 50% due to allegedly duplicative work by the two attorneys on the case. The Commission let the 
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award of some $73,000 in fees stand, noting that the agency’s assertions were simply restatements of arguments made to the AJ. The Commission also 
left in place an award of just over $100,000 in attorney fees in Complainant v. Smithsonian Inst., 0720130031 (July 18, 2014), where the AJ reduced fees 
via a 25% across-the-board reduction and on appeal the agency sought a 75% across-the-board reduction, once again finding that there was no basis 
to disturb the AJ’s award. The Commission also sustained an AJ’s award of attorney fees in Complainant v. VA, 0120112818 (May 14, 2014), rejecting the 
complainant’s appeal of a 50% reduction because complainant only prevailed on a claim of harassment which was one of five issues raised. Once again, 
the Commission deferred to the judgment of the AJ noting that the AJ found this claim was the most important and represented the bulk of time spent 
on prehearing preparation and testimony at hearing.

In Complainant v. Dept. of Army, 0120120446 (November 14, 2014), the Commission rejected an agency effort to reduce attorney fees by more than half 
where complainant did not prevail on all claims. The Commission found no support for the agency’s assertion that the claims were “truly fractional” 
and awarded payment of the full amount of fees sought. Similarly, in Complainant v. USPS, 0120122516 (August 27, 2014), the Commission rejected 
an effort by the agency to reduce an award of attorney fees by 50% because the complainant was unsuccessful in a request for reconsideration. But 
the Commission found that because complainant prevailed on one issue on appeal, reduction was not appropriate. The Commission also rejected an 
agency argument that attorney fees should be reduced by 50% due to duplicative work performed by two attorneys, finding that the AJ who presided 
at the hearing appropriately found no merit to the argument. The Commission also found a modest across-the-board reduction of 15% was reasonable 
in Complainant v. Dept. of Navy, 0120111028 (May 15, 2014), where complainant’s petition for attorney fees improperly included some time for travel 
and administrative tasks.

We mentioned briefly three instances where the Commission affirmed an award of attorney fees as a sanction. In Complainant v. Dept. of Defense, 
0720120002 (September 19, 2014), recons. den., 0520150063 (December 5, 2014), the agency was ordered to pay $5,394 for time spent filing a motion 
to compel and subsequent motion for sanctions after the agency failed to respond to discovery. The agency was required to pay $5,596 in fees in 
Complainant v. Dept. of Army, 0720130033 (April 24, 2014), for time spent by the complainant in supplementing the record after the agency failed to 
timely complete and transmit the ROI, and in Complainant v. Dept. of Commerce, 0720140016 (February 7, 2014), the complainant was awarded $3,995 
in attorney fees after the agency failed to follow the AJ’s orders regarding discovery.

The Commission addressed two instances where complainants sought attorney fees for retaining out-of-state counsel. In both instances the 
Commission found the decision to retain out-of-state counsel was reasonable. In the first of these cases, Complainant v. DHHS, 0120133329 (February 
28, 2014), the Commission found complainant, who worked in South Dakota, contacted a Washington D.C. area lawyer after a futile effort to find local 
counsel. In the second case, Complainant v. Dept. of Navy, 0120111028 (May 15, 2014), the AJ had reduced fees because the complainant in North 
Carolina obtained Washington DC counsel, but the Commission reversed and found the AJ improperly placed the burden of proof on the complainant 
for retaining out-of-town counsel rather than on the agency. In both instances the Commission awarded attorney fees at the higher Washington D.C. 
rate using the so-called Laffey matrix.

In other Commission cases of interest addressing petitions for attorney fees, the Commission rejected a claim in Complainant v. USPS, 0120141551 
(October 24, 2014), for $5,000 in fees for a non-attorney representative affirming yet again its long standing conclusion that fees paid to a non-attorney 
representative may not be recovered. In similar fashion, the Commission rejected a claim in Complainant v. USPS, 0120141347 (July 24, 2014), by 
complainant to recover over $200,000 for time she personally spent working on her case, seeking an hourly rate of $175. In denying the request the 
Commission observed that her assertion that she had spent the equivalent of more than six months working on the case was patently incredible but 
nonetheless noted that no recovery was permissible for a non-attorney.

C. CLASS ACTIONS

There were two Commission decisions addressing class-action complaints that we found worthy of mention this year; one which certified the class and 
one which denied certification of the class. In Complainant, et al. v. Dept. of State, 0720110007 (June 6, 2014), the Commission certified a class of career 
foreign service employees with disabilities in a complaint to challenge the agency’s requirement of worldwide availability. But the Commission rejected 
certification in Complainant, et al. v. USPS, 0120091961 (June 2, 2014), finding that an AJ’s determination that a class of Hispanic female older workers 
who had engaged in prior predicted activity failed to meet the numerosity, commonality, typicality or adequacy of representation requirement. 

D. COMPENSATORY DAMAGES

There were somewhat fewer decisions awarding compensatory damages this year especially among cases awarding significant damages. As usual, 
we have divided the section on compensatory damages so that cases awarding similar monetary relief are grouped together. Among those cases 
with nonpecuniary damage awards of $5,000 or less, the harm tended to be of limited severity and relatively short duration. An award of $1,000 in 
nonpecuniary compensatory damages was found appropriate in the following cases: Davis v. USPS, 0120114141 (February 21, 2013), recons. den., 
0520130353 (September 18, 2013), where complainant testified he was infuriated and made to feel worthless after he was sent home from work 
on one occasion; and Foster v. USPS, 0120121598 (September 4, 2013), where complainant felt demeaned, humiliated and disrespected after his 
supervisor posted a letter from the complainant to her congresswoman that was found to be retaliatory. The Commission found $1,500 appropriate 
in: Goblirsch-Erickson v. USPS, 0120113463 (August 1, 2013), where the Commission generously found such an award was appropriate even though 
complainant failed to provide any evidence she suffered emotional harm and rejected her request for $125,000 to punish the agency, noting that 
punitive damages are not available against the federal government; Johnson v. Dept. of Agric., 0120113303 (August 30, 2013), where the Commission 
found some evidence of embarrassment, humiliation, damage to reputation, loss of sleep and weight variation after complainant was placed on LWOP 
which was later rescinded; and Struppler v. USPS, 0120111119 (June 28, 2013), where the only evidence of emotional harm was that the complainant 
sought treatment from an EAP counselor after she was not selected for promotion.

The Commission awarded $2,000 in Grey v. USPS, 0120131060 (June 5, 2013), where complainant testified that a pre-existing anxiety disorder was 
exacerbated after she learned her supervisor kept her personnel file, which contained confidential medical information, at her home for five years. 
Bennett v. USPS, 0120121982 (April 19, 2013), awarded the complainant $2,500 when his confidential medical information was improperly disclosed 
and he made vague claims of emotional distress. An award of $2,500 was appropriate in Lopez-Rosende v. USPS, 0120123565 (February 28, 2013), to a 
complainant who suffered anger and frustration after his medical information was improperly disclosed and there was a delay in providing a chair as 
a reasonable accommodation. A slightly higher award of $3,500 was made to the complainant in Potter v. Dept. of Agric., 0720120029 (September 10, 
2013), where she experienced humiliation and embarrassment after not being selected.

An award of $5,000 was appropriate to a complainant who experienced stress, anxiety, headaches and strain on personal relationships following a 
retaliatory performance appraisal in Hairston v. Dept. of Educ., 0120103308 (January 4, 2013), recons. den., 0520130245 (October 25, 2013); and to a 
complainant who suffered emotional harm but where unrelated factors including a car accident and other health problems were more responsible for 
the emotional harm in Schofield v. DHS, 0120120076 (January 18, 2013).

In the moderately higher category of awards between $5,000 and $10,000, there is generally a bit more evidence that the emotional harm was 
more severe or lasted for a greater duration. On the lower end, in Long v. DHS, 0720120036 (January 24, 2013), a complainant who experienced 
disappointment over his nonselection was awarded $6,500. A similar award of $6,500 was found appropriate to a complainant who was subjected 
to six months of harassment and, as a result, he was upset, embarrassed, lost sleep and took medication for depression. An award of $10,000 in 
nonpecuniary compensatory damages was found appropriate in: Renner v. Dept. of Justice, 0720130004 (January 29, 2013), where complainant suffered 
migraine headaches, stomach illness, anxiety, depression and sleep problems; Smith v. VA, 0120113591 (September 12, 2013), involving EPA and Title 
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VII claims where complainant’s pre-existing medical conditions of anxiety, depression and PTSD were exacerbated by the discrimination; Underwood v. 
SSA, 0720120001 (January 18, 2013), where a complainant who was denied recent accommodation experienced stress, became suicidal and resigned 
from her position but the AJ found there were other work-related stressors unrelated to the discrimination that also contributed to the emotional 
harm; and Zehe v. NASA, 0120113282 (March 26, 2013), where a complainant, who was not provided reasonable accommodation, experienced stress, 
humiliation, fear of losing his job, sleeplessness and loss of self-esteem.

Cases where the Commission awarded compensatory damages above $10,000 tended to have significant evidence of the severity and duration of 
emotional harm. We included in this year’s edition considerably more of the cases in which the award was above $10,000 than those under $10,000 
because they tend to be more instructive. There were five cases of note where the award was greater than $10,000 but less than $20,000: Schmid v. 
USPS, 0120130923, 0120130935 (May 15, 2013), Kitchen v. NLRB, 0720110017 (May 1, 2013), Fuentes v. USPS, 0120113519 (March 11, 2013), Gordon v. 
Dept. of Army, 0720120040 (August 27, 2013), and Bustamante v. USPS, 0120120185 (March 14, 2013), recons. den., 0520130382 (September 18, 2013). 
In Schmid v. USPS, the Commission awarded $15,000 to the victim of sexual harassment who took extended sick leave for eight weeks including being 
hospitalized, seeking psychological counseling and being prescribed Zoloft in increasing dosages. Kitchen v. NLRB granted an award of $15,000 where 
the victim of a discriminatory nonselection became withdrawn, lost substantial weight, stopped socializing with friends, lost self-esteem and became 
depressed; and in Fuentes v. USPS, where the victim of retaliation experienced embarrassment, humiliation and a variety of other symptoms including 
loss of energy. In Gordon v. Army, the Commission awarded $16,000 to the victim of retaliation whose only evidence of emotional harm was her own 
testimony that she had been diagnosed with depression, suffered headaches and difficulty sleeping and problems concentrating. In Bustamante v. 
USPS, the Commission awarded $18,000 where the complainant suffered depression.

There were half a dozen cases we think worth mentioning with awards of at least $20,000 but less than $30,000: Light v. VA, 0120123060 (January 10, 
2013), recons. den., 0520130420 (August 22, 2013), Logan-Arrington v. Dept. of Air Force, 0120121792 (March 1, 2013), McFarland v. DHS, 0120120392 
(March 14, 2013), Barnette v. VA, 0720120033 (March 7, 2013), Complainant v. Dept. of Interior, 0720120037 (October 31, 2013), and Complainant v. Dept. 
of Air Force, 0120113785 (December 5, 2013). Light, Logan-Arrington and McFarland all included awards of nonpecuniary compensatory damages of 
$20,000. In Light, the Commission rejected an appeal by the complainant noting the “tenuous evidentiary link between the unlawful reprisal…and 
complainant[‘s] subsequent deterioration in health.” In Logan-Arrington, the complainant suffered sleeplessness, adverse impact to her social life, 
weight gain and high blood pressure. In McFarland, the Commission noted that some of the symptoms of emotional harm, that included irritable 
bowel syndrome, loss of enjoyment of life, negative impact on her marriage and financial hardship, where unrelated to the discriminatory nonselection.

The Commission awarded $30,000 in damages to victims of discrimination in Adams v. DHHS, 0120112249 (March 19, 2013), after complainant was 
physically abused and sexually degraded by a coworker and suffered feelings of shock, embarrassment and a fear for her safety; and in Broomfield 
v. Dept. of Treasury, 0720110038 (March 26, 2013), where complainant was depressed, withdrew from people and found his work less rewarding. In 
Johnson v. VA, 0720120023 (January 16, 2013), an AJ awarded $32,500 in nonpecuniary compensatory damages where complainant lost his sole source 
of income and went on public assistance. An award of $38,000 was given to a complainant in Murrell v. USPS, 0120103507 (January 18, 2013), who 
was not given the reasonable accommodation she needed and as a result will likely suffer physical pain for the remainder of her life and who became 
withdrawn and lost interest in activities she previously enjoyed.

We make a note of four cases in which the Commission awarded $50,000 in nonpecuniary compensatory damages. In Bomske v. VA, 0720120025 
(August 7, 2013), the award was to compensate for sleeplessness, depression, hair loss and other symptoms. In Bostick v. SSA, 0720120021 (January 16, 
2013), the harm suffered included mental anguish, migraines, depression, a bleeding ulcer and a stroke. In Jones v. NSA, 0720120011 (June 11, 2013), 
the complainant experienced anxiety, humiliation, embarrassment, damage to her professional reputation, as well as physical ailments including 
uncontrollable shaking, headaches, crying spells, chest pains and other symptoms. In Rey v. Dept. of Interior, 0120123231 (February 1, 2013), the 
evidence of emotional harm included a declaration from a therapist noting that complainant had a profound fear of leaving her home and that 
complainant suffered from an adjustment disorder, anxiety and depression.

There were two cases of note with awards of more than $50,000 and up to $100,000. In Basaldua v. DHS, 0720090044 (August 22, 2013), the Commission 
awarded $80,000 in nonpecuniary compensatory damages where complainant increased his alcohol consumption, required prescription drugs to 
help him relax and sleep, and his relationship with his wife and children became strained. In Complainant v. DHS, 0720130010 (October 31, 2013), the 
Commission affirmed an AJ’s award of $100,000 in nonpecuniary compensatory damages to the complainant who lost confidence, experienced high 
blood pressure and chest pains, anxiety and depression. Of particular note, the harm lasted more than four years and complainant’s testimony was 
corroborated by coworkers and a physician.

There were five cases involving six complainants where the awards exceeded $100,000. In Smith v. USPS, 0720090050 (September 17, 2013), the 
Commission affirmed an award of $120,000 in compensatory damages to a complainant who was not provided reasonable accommodation and 
as a result experienced a relapse of PTSD, anxiety, and depression and who suffered significant problems with her relationships with her children 
and spouse. The Commission awarded $150,000 in compensatory damages to the class agent in Garcia, et al. v. Dept. of Justice, 0120122033 (June 7, 
2013), where the class agent suffered anger, frustration, sadness, anxiousness, humiliation, embarrassment and damage to her marriage. An award of 
$150,000 was also appropriate in Neville v. Dept. of Air Force, 0720110023 (August 1, 2013), where complainant began seeing a psychiatrist, suffered 
depression, and suffered injury to her back and knees.

A complainant, who suffered an exacerbation of pre-existing depression, difficulty sleeping, suicidal thoughts, trouble maintaining gainful employment 
and was left homeless with his two children after he was discharged, was awarded $175,000 in Williams v. USPS, 0120130887 (May 31, 2013). The two 
complainants in Meachum and Abbott v. SSA, 0720120003 (September 9, 2013), were awarded $200,000 and $175,000 in nonpecuniary compensatory 
damages, respectively, where one suffered a racing heart, problems sleeping, anxiety, weight gain, panic attacks and harm to her professional reputation 
and the other experienced intimidation, fear of being fired, damage to her professional reputation, and sought assistance from an EAP counselor.

Other cases of interest concerning compensatory damages included Cerisano v. USPS, 0120111796 (March 15, 2013), whether the Commission affirmed 
an AJ’s decision not to award any compensatory damages because of a lack of sufficient evidence; and Rathore v. Dept. of Defense, 0120114330 (February 
14, 2013), recons. den., 0520130418 (August 30, 2013), where the Commission rejected the agency’s argument that it made a good-faith effort to 
provide reasonable accommodation and remanded for investigation into the complainant’s entitlement to compensatory damages.

E. CONSTRUCTIVE DISCHARGE

There were two decisions from the Commission addressing claims of constructive discharge that we deem worthy of mention this year, the first of 
which is Complainant v. Dept. of Air Force, 0120123332 (September 10, 2014), where the complainant appealed the decision of an AJ granting summary 
judgment for the agency. On appeal the Commission reversed and found that a decision on the record without a hearing was appropriate but that 
the decision should have been entered in favor of the complainant, finding harassment based on race and color and finding that the complainant had 
been constructively discharged. The Commission was persuaded by evidence that a coworker who sometimes served as the complainant’s team leader 
openly and frequently called the complainant “nigger,” “worthlessness nigger,” and “ignorant nigger,” and that the agency failed to take appropriate 
actions to address this. The Commission found that a reasonable person in the same situation would have found the working conditions intolerable 
and that the complainant’s resignation was involuntary. In the other case, Complainant v. VA, 0120121920 (June 25, 2014), the Commission found that 
despite evidence of race-based harassment and discrimination, there was not sufficient evidence that a reasonable person would have felt compelled 
to retire. There was evidence that the complainant was being assigned to another job, but the Commission found insufficient evidence that the 
agency’s actions would have made her feel compelled to resign rather than accept the reassignment.
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F. DISABILITY DISCRIMINATION

There have been surprisingly few cases from the Commission applying the ADA Amendments passed in 2008 and effective in January 2009. Of course, 
the glacially speed with which cases progress through the administrative process may account for the dearth of such cases. We begin our discussion 
of disability discrimination with cases determining whether an individual has a disability within the meaning of the ADA and the Rehabilitation Act. 
Perhaps the most significant decision this year was a case that went all the way to the Special Panel, Alvara v. DHS, 0320110053 (July 10, 2014) (in the 
interests of full disclosure, we note that Gary M. Gilbert, one of the authors of this text, was counsel for complainant). For those unfamiliar with the 
process, the Special Panel is convened only in those rare instances where the MSPB and the EEOC render decisions in the same case with inconsistent 
interpretations of civil rights laws. Alvara was a Customs and Border Protection Officer in El Paso, Texas who requested to be exempted from working 
the graveyard shift as an accommodation of his sleep apnea and PTSD. The agency denied the request and ultimately discharged him. Both an MSPB 
AJ and the full Board found he was not a qualified individual with a disability, relying upon a previous decision from the EEOC, Bouffard v. DHS, 
0120065257 (January 16, 2008). But on appeal to the EEOC, the Commission overturned portions of the previous decision holding that attendance and 
timing are not essential functions of the position and that the determination should rest upon a factual finding of whether the accommodation would 
impose an undue hardship on the employer. The Special Panel adopted the EEOC’s decision and returned Alvara to work. 

Despite a permanent restriction of lifting no more than 5 pounds, the complainant in Complainant v. DHS, 0120110576 (August 20, 2014), was found 
not to have a disability under the pre-ADA definition and was also not found to have a record of a disability because the previous documentation 
showed significantly less severe restrictions. And in Complainant v. USPS, 0120121826 (January 31, 2014), the Commission found that complainant, 
who had multiple chemical sensitivity, was not a qualified individual with a disability because she could not perform the job even with reasonable 
accommodation. The Commission also found a Transportation Security Officer with bi-polar disorder was not a qualified individual with a disability 
in Complainant v. DHS, 0120121521 (August 29, 2014), because he could not make effective decisions in a crisis or some routine situations as result of 
this medical condition, together with a history of paranoid ideation and other conditions. The Commission provided considerable guidance on the 
application of the Rehabilitation Act to the ATSA in Complainant v. DHS, 0720100037 (March 26, 2014), as it set aside a finding of discrimination by one 
of its AJs. With neither party disputing that the complainant had a disability under the definition of the ADA prior to the amendments, the AJ had found 
the agency failed to accommodate the complainant’s restriction not to lift more than 20 pounds. But the Commission noted that the statute required 
specific physical requirements, including the ability to carry up to 70 pounds, and thus reversed the finding of discrimination.

Among the interesting decisions finding a failure to provide reasonable accommodation, the Commission reversed a FAD in Complainant v. 
USPS, 0120140761 (June 13, 2014), one of the few cases decided in 2014 applying the ADAAA. The agency had denied a request for leave by the 
complainant to get his glucose levels under control and the Commission found that the agency failed to recognize the request as one for reasonable 
accommodation, concluded the request should have been granted, and also found that complainant had been subjected to harassment when he was 
required to provide medical documentation every time he needed to leave work due to his medical condition. The Commission also found that a deaf 
Postal Worker was denied reasonable accommodation when he requested an interpreter for meetings, safety talks, and trainings in Complainant v. 
USPS, 0120121221 (May 14, 2014). Among other things, the agency sent complainant to attend safety talks with employees who held Clerk positions 
instead of the safety talks for Mail Handlers because an interpreter was available for the former but not for the latter, but the Commission found the 
practice denied complainant an effective accommodation because he could not partake of the benefit of larger group discussions with other Mail 
Handlers. Then, in Complainant v. USPS, 0720140002 (December 12, 2014), the Commission affirmed a finding of a failure to accommodate by an AJ 
when the agency instructed the complainant, who had been absent from the workplace three months, that she could no longer use a chair that had 
previously been provided to accommodate a disability. The Commission also found a failure to provide reasonable accommodation in Complainant 
v. SSA, 0720130013 (August 14, 2014), where an AJ found liability as the agency did not consider reassignment for a service representative with PTSD.

The Commission has long held that unreasonable delays in providing accommodation may constitute a violation for failing to provide the needed 
reasonable accommodation and we discuss two cases with opposite results. In Complainant v. VA, 0120122882 (August 6, 2014), the Commission 
found that a 56 day delay in providing a large screen monitor for an employee with a vision impairment may not have been a commendably efficient 
response but that it did not demonstrate a discriminatory delay. But in Complainant v. USPS, 0120140129 (March 25, 2014), the Commission found 
that a five-month delay in providing accommodations to an employee with obsessive-compulsive disorder was indefensible where the requested 
accommodations were not complex, required no extra equipment or expenditure, and involved actions she’d previously been allowed to do.

We discuss two cases in which the Commission reaffirmed its finding that an employee is not entitled to the accommodation of choice. In Complainant 
v. SSA, 0120113039 (June 20, 2014), the Commission found that the agency had provided a reasonable accommodation to an employee with a latex 
allergy when it banned the use of latex gloves from the building, did not permit the use of latex balloons on the floor where complainant worked, but 
did not ban the use of latex in the building altogether. In Complainant v. VA, 0120121423 (May 7, 2014), the Commission found the complainant was 
not entitled to the specific accommodations requested, which included additional time to learn job tasks, additional oral and written instructions and 
to have larger assignments divided into smaller tasks, and found that the accommodations provided, which included clearly defined job requirements 
and project deadlines, permission to use a headset for music and a variety of other accommodations were appropriate given that the complainant 
offered no evidence that the given accommodations were ineffective.

Among other disability discrimination cases of note, we mention Complainant v. Dept. of Transp., 0120123366 (April 18, 2014), where the Commission 
found no violation when the agency refused to allow a transportation specialist diagnosed with chronic depression and other impairments to telework 
crediting the agency’s explanation that the position required the complainant to be in the office to facilitate and assist with meetings and that when 
she was permitted to telework, she had not been reliably responsive to telephone or e-mail contacts. Another case worthy of mention, also mentioned 
in our discussion of harassment, is Complainant v. USPS, 0120140129 (March 25, 2014), where the Commission found a postal employee who suffer from 
anxiety and obsessive compulsive disorder was subjected to discrimination and harassment when, in part, a GPS tracking device was installed in her 
postal vehicle. There were several cases addressing the balancing between the needs of an employee with a disability for reasonable accommodation 
and the employer’s right to hold such employees to the same standards of performance and conduct as other employees. Thus, in Petitioner v. Dept. 
of Army, 0320120039 (December 22, 2014), the Commission concurred with the decision from the MSPB finding that a firefighter with ADD was 
not entitled to reasonable accommodation because the need for an accommodation was not raised until after the completion of a performance 
improvement plan and past performance deficiencies, even ones related to a disability, need not be excused. In Grievant v. OPM, 0220090005 (February 
27, 2014), in case that was initially considered by an arbitrator, the Commission found there was no evidence that the agency had failed to provide 
reasonable accommodation because an employer never has to excuse a violation of a uniformly applied conduct rule that is job-related and consistent 
with business necessity and that the conduct preceded any request for reasonable accommodation. And in Complainant v. Dept. of Justice, 0120090011 
(January 30, 2014), the Commission found no violation of law when the agency refused to consider complainant’s anxiety disorder as a mitigating 
factor to a five day suspension because of conduct that included slamming down a case file, and yelling in a loud, angry, and agitated voice, and 
speaking unprofessionally to coworkers and a supervisor. The Commission noted there was no evidence that other employees were not disciplined 
for similar conduct and observed that an employer can discipline an employee for violating workplace conduct standards if it would impose the same 
discipline on employees without disabilities. In contrast to the other cases just mentioned above, the Commission found the agency failed to provide 
reasonable accommodation to an employee with ADHD who had requested longer time allowances to complete tasks and a lower volume of work 
while completing a career internship program in Complainant v. SSA, 0720120034 (November 26, 2014). The agency argued that the request was 
equivalent to lowering production standards but an AJ found otherwise. The Commission agreed with the AJ that a temporary modification to the 
production progression during an internship was not the same as a lowering of the production standard.
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In a case addressing the direct threat affirmative defense available to employers, the Commission found the agency met its burden of proof by showing 
the complainant needed to be returned from Iraq to the United States for his own safety in Complainant v. Dept. of Army, 0120102910 (April 16, 2014). 
The Commission reasoned that complainant was unable to obtain more medication for his migraines and he had been observed confused, incoherent, 
and was not able to clearly communicate.

We turn to a topic that usually has numerous interesting decisions from the Commission, the subject of disability related inquiries and requests for 
medical information, for which this year is no exception. In Complainant v. Dept. of Educ., 0720130002 (August 27, 2014), the Commission sustained a 
finding of discrimination by an AJ who found the agency violated the prohibition on making disability-related inquiries when applicants were asked, 
“do you have a physical or mental impairment that limits one or major life activities AND has been certified by the State Department Of Vocational 
Services rendering you eligible for the Federal Employment Program For Persons With Disabilities?” In Complainant v. SSA, 0120123170 (November 14, 
2014), the Commission found that a service representative who requested reasonable accommodation because of anxiety and panic attacks had not 
provided sufficient medical documentation to support her request to be relieved from performing reception duties, describing the documentation 
provided as “sparse.” The Commission also found requests for medical documentation were appropriate in Complainant v. DHHS, 0120120896 (May 22, 
2014), when the agency requested documentation of the complainant’s emergency room visit while on extended leave, reasoning that the agency 
had a business necessity because the circumstances of the hospital visit provided the agency a reasonable belief that his ability to perform the 
essential functions of the job may have been impaired by a medical condition; Complainant v. Dept. of Transp., 0120123366 (April 18, 2014), where 
the Commission found a request for medical documentation was permissible when the request was made by a team leader who want to make sure 
the agency provided any needed accommodations and the complainant had not provided the documentation despite repeated requests for sick 
leave due to medical emergencies; and Complainant v. USPS, 0120140209 (February 28, 2014), where the Commission found requests for medical 
documentation to support a complainant’s return to work after an insulin reaction was job-related and consistent with business necessity because the 
complainant had previously appeared to have spasms and had become disoriented in the workplace.

The Commission found there was no improper disclosure of medical information in Complainant v. USPS, 0120132020 (April 23, 2014), where the 
supervisor asked complainant for updated medical documentation in front of another employee because there had been no actual disclosure of medical 
information. And in Complainant v. VA, 0120140373 (March 27, 2014), the Commission reversed an agency’s decision to dismiss a complaint because 
of a failure to state a claim. The agency argued that the complainant was alleging a violation of the Privacy Act but the Commission reasoned that the 
complainant alleged that confidential medical information was disclosed to attendees at a meeting which states a claim under the Rehabilitation Act.

In cases concerning agency demands for medical examinations or fitness for duty examinations, we begin with Complainant v. TVA, 0120121877 
(November 14, 2014), where the Commission found the agency had a reasonable belief that complainant posed a direct threat when he became 
insubordinate, disruptive, and threatening and thus found the decision to require a fitness for duty examination was permissible. Likewise, the 
Commission found a fitness for duty examination permissible in Complainant v. Dept. of Air Force, 0120120507 (May 15, 2014), where an aircraft sheet 
metal mechanic who performed work on top of planes was sent for a medical examination after the agency learned she had been diagnosed with 
narcolepsy. In stark contrast to the above cases, however, the Commission found that a decision to escort complainant from the premises by agency 
police and require her to submit to a fitness for duty examination was improper in Complainant v. TVA, 0120120140 (May 1, 2014). The complainant, 
who had raised allegations of sexual harassment, became irate and emotional during an investigation by the IG after she believed investigators were 
accusing her of writing a series of notes she had said she found in the workplace and that she believed were part of the harassment. The Commission 
found the medical examination was not job-related and consistent with business necessity, noting that the agency did not present any persuasive 
evidence that she had engaged in any action from which the agency could have formed a reasonable belief she posed a direct threat to herself or 
others, or that she could not perform the essential functions of her job. Not surprisingly, the Commission found that a customs and border patrol 
officer had not been subjected to disability discrimination when she was sent for a fitness for duty examination after she had been found unconscious 
and while being taken to a hospital, jumped out of the car into traffic and had to be coaxed back into the car in Complainant v. DHS, 0120111487, 
0120112476 (January 31, 2014). The Commission found that the agency had a job-related and consistent for business necessity reason, citing in 
particular the first-hand observations of the manager who was driving the complainant at the time and the fact the complainant carried a weapon and 
interacted with the public.

G. EEO INVESTIGATIONS

We’re always surprised how often FADs are reversed and remanded because of inadequate investigations. This year was no exception. In Complainant 
v. Dept. of Defense, 0120114320 (September 12, 2014), the Commission vacated an agency decision in a claim of sex and age discrimination in a 
nonselection claim and remanded the case to the agency noting that complainant was not given an opportunity to rebut the agency’s assertion that 
he had not been interviewed based on his resume and noting that various information was not included in the investigation despite a request from 
the EEO investigator, including the selection panel’s explanation. The Commission also vacated a FAD in Complainant v. Dept. of State, 0120132236 (May 
16, 2014), recons. den., 0520140414 (December 11, 2014), ordering a supplemental investigation into the allegations of discrimination and harassment 
brought by an Arabic language and culture instructor where neither the complainant nor the alleged harasser provided detailed information in their 
affidavits and no effort was made to obtain information from coworkers who may have been witnesses. The Commission found that the agency had 
failed to obtain information from coworkers about possible comparator employees in Complainant v. USPS, 0120111722 (March 25, 2014), where 
complainant alleged race and sex discrimination and reprisal when she was counseled and disciplined for irregular attendance. The Commission also 
vacated FADs and remanded for additional investigations in Complainant v. USPS, 0120111308 (March 14, 2014), where complainant alleged coworkers 
made racially derogatory remarks to him and another East Indian coworker but only one of three coworkers identified as witnesses were interviewed 
and Complainant v. USPS, 0120120025 (January 10, 2014), where complainant was not selected for any of four positions and the agency failed to obtain 
any evidence about one of the individuals selected for the job who the Commission deemed to be an appropriate comparator.

H. EQUAL PAY ACT

We note three decisions brought under the EPA of interest, the first being Complainant v. Dept. of Air Force, 0120142184 (December 12, 2014), where 
the Commission found no violation in the complaint brought by a GS-14 male attorney after the agency presented evidence that a female comparator 
employee received higher pay under her initial appointment based on her prior work as a GS-15 trial attorney, education, and experience, and that part 
of the reason for the disparity in pay was because the agency had settled an appeal brought by the female attorney before the MSPB. The Commission 
also found no violation of the EPA in Complainant v. DHHS, 0120122134 (September 24, 2014), where the agency paid a female complainant less than 
a male comparator based on factors other than sex because the male employee had two years of relevant work experience after graduation and the 
female complainant had started work immediately after graduation, and Complainant v. Dept. of Navy, 0120130637 (June 20, 2014), where the agency 
demonstrated that a male comparator was paid more than the female complainant because he had more years of experience which placed him in a 
higher pay band.

I. HARASSMENT

There are quite a number of decisions concerning claims of harassment and we begin with a few raising allegations of disability harassment. In 
Complainant v. USPS, 0120140761 (June 13, 2014), the Commission found the complainant was subjected to harassment after he was required to 
continue working after reporting he felt ill because of his disability, when he was issued letters of warning for not following orders, and the agency 
requested unneeded medical documentation, and comments were made to coworkers about his medical condition, among other things. The 
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Commission found liability because the supervisor conducted the harassment and it culminated in a tangible employment action, the denial of a 
request for reasonable accommodation. The Commission also found that a deaf employee was subjected to harassment in Complainant v. USPS, 
0120121221 (May 14, 2014), by a supervisor who yelled at him, followed him to the bathroom several times, continued to yell at him while he was using 
the bathroom, and repeatedly called him into the supervisor’s office without an interpreter so that the complainant could not respond. A complainant 
who relied upon a wheelchair for mobility was subjected to disability harassment in Complainant v. Dept. of Defense, 0120121062 (May 1, 2014), when 
a supervisor made repeated insensitive comments, among other harassing actions, including telling complainant to “roll on over”, comparing a sports 
drink complainant drank for medical reasons to “urine” and asking complainant, “are you fucking thick?” Finally, in Complainant v. USPS, 0120140129 
(March 25, 2014), the Commission found that a city carrier diagnosed with obsessive-compulsive disorder was subjected to harassment when her 
supervisor engaged in demeaning conduct including making fun of her for not remembering the counts on her mail, issuing her a warning for failure 
to follow instructions, denying requests for overtime, and not permitting her to speak with her union representative. The nexus to her disability was 
established by coworkers who testified the supervisor treated complainant with disrespect and disdain.

There was one case concerning allegations of national origin harassment that we find of interest, Complainant v. Dept. of Commerce, 0120120625 (July 
11, 2014), where the Commission affirmed the decision from an AJ finding that the complainant, a geophysicist of Cuban, Spanish, and Italian descent 
was subjected to a variety of hostile comments including being told, “these immigrants think they speak English better than us,” being referred to as 
“Fidel,” having other employees and contractors told that the complainant “is from Cuba where babies have chili peppers for breakfast,” having a poster 
placed on the door with an image of a chimpanzee against a red background wearing a beret with a star in the words “Viva La Evolution,” and being 
asked “where’s Fidel’s beard?” after he shaved off his beard.

Among the cases decided by the Commission this year concerning allegations of racial harassment, we begin with Complainant v. Dept. of Energy, 
0720130030 (December 12, 2014), where the Commission affirmed a decision by an AJ finding that the agency had improperly tolerated harassing 
e-mails, unfounded allegations of unethical behavior by complainant, and demeaning comments about complainant and African-Americans in 
general. Among the considerable evidence discussed by the Commission was testimony that the agency had for years tolerated a culture of subjecting 
African American employees to extreme bigotry, including highly charged racial epithets, the use of the n-word, and other racially charged language. 
The Commission also rendered a particularly interesting decision in Complainant v. Dept. of Air Force, 0120123332 (September 10, 2014), where the 
Commission found an AJ had improperly granted summary judgment for the agency and instead found summary disposition was appropriate in favor 
of the complainant. Harassing conduct included graphic demeaning language from coworkers, racial jokes in the office, repeated use of the n-word, 
and conduct that the Commission described as “extremely insulting, threatening and dehumanizing.” The Commission found the agency was unable 
to mount an affirmative defense to the coworker harassment because the agency’s response was “woefully inadequate.” 

In Complainant v. Dept. of Agric., 0120132416 (June 10, 2014), the Commission concurred with the finding of an AJ that comments by a manager 
mocking employees about race and ethnic pronunciations did not rise to the threshold of being severe or pervasive. Finally, we mention Complainant v. 
VA, 0120121920 (June 25, 2014), where the Commission reversed a FAD and found the complainant, an African-American GS-14 Chief of Administrative 
Services Division, was subjected to harassment when she was subjected to criticism, rules and expectations that were not applied to non-African-
American employees, and treated like a second-class citizen leading to her retirement. The Commission imputed liability to the agency because the 
harassment came from complainant’s second level supervisor.

Among the decisions addressing allegations of harassment based on retaliation, we start with Complainant v. Dept. of Energy, 0120130468 (September 
12, 2014), where the complainant, who had filed a previous complaint, proved he was subjected to harassment including statements from coworkers 
such as “guess I can’t say that, someone will file on me” and was yelled at, subjected to scrutiny, threatened with discipline and told other employees did 
not want to work with him. In Complainant v. USPS, 0120112858 (July 24, 2014), the Commission found a rural carrier was subjected to harassment and 
retaliation for requesting reasonable accommodation when she was denied leave, required to drive a left-hand vehicle which she believed was unsafe 
because she was not left-handed, and subjected to a variety of other demeaning treatment. And in Complainant v. Dept. of Justice, 0720120032 (May 1, 
2014), the Commission let stand a decision from an AJ finding complainant was subjected to retaliatory harassment when a variety of messages were 
left on her voicemail berating her and discussing the settlement of a prior EEO complaint, including the comment that “[Complainant was fucked up. 
My personal opinion is that they did have a relationship. Then we maybe she found that he was banging [another woman] and all of a sudden it came 
in sexual harassment and the bitch got paid for it.”

There were only two claims of sex-based harassment that we mention this year, the first of which is Complainant v. USPS, 0720140002 (December 12, 
2014), where the Commission affirmed a finding of harassment by an AJ based upon a single incident where coworker threw his napkin across the 
room, called the complainant a “bitch”, and in the presence of his supervisor, hit the table in front of complainant and told her she was “not safe off 
the clock.” The Commission found the sex-based utterance sufficient to establish a claim of harassment considering the threatening nature of the 
statement and expanded liability to the agency because it was made in the presence of the supervisor who did nothing to ensure complainant would 
be safe on the job. The Commission also sustained a finding of harassment by an AJ in Complainant v. Dept. of Army, 0720130019 (June 25, 2014), 
where the complainant was repeatedly questioned about whether care for her children would interfere with her ability to do her job, coworkers failed 
to provide her with on-the-job training, and she was accused of being disruptive during training when she checked her cell phone to see if she had a 
phone call or text message from her dependent children.

We conclude our discussion of harassment with two cases in which the agency successfully asserted affirmative defenses. In Complainant v. SSA, 
0120131065 (January 24, 2014), recons. den., 0520140218 (October 28, 2014), the Commission found no basis to impugn liability to the agency 
after a coworker grabbed complainant by her buttocks but supervisors immediately placed a write up in the harasser’s file, required him to watch 
an instructional video on preventing sexual-harassment, and moved the complainant to another office to limit contact between the employees. 
The Commission also found no reason to impugn liability to the agency in Complainant v. Dept. of State, 0120140146 (July 22, 2014), where a State 
Department employee was subjected to harassment on assignment with the Department of Justice. The Commission found that both the Department 
of State and the Department of Justice took appropriate corrective action after learning of the harassment and that the FBI, the DOJ component where 
the harasser was employed, arranged for the harasser to work at home until his employment with the agency ended.

J. HEARINGS (EEOC) AND AJ AUTHORITY

In recent years the Commission has empowered its AJs and OFO with significant sanction authority and both have flexed their muscle with increasing 
frequency. The Commission entered default judgments for complainant after the agency failed to produce the complaint file on appeal in Complainant 
v. Broadcasting Bd. of Governors, 0120110117 (November 6, 2014), and where the agency compounded matters by failing to respond to an order to 
show cause why it had not provided the file. Default judgment was also entered in Complainant v. DHUD, 0120111827 and 0120113765 (July 16, 2014), 
under similar circumstances.

Among the sanctions available is the drawing of an adverse inference, and we mention several instances where this powerful sanction was used this 
year. In Complainant v. DHHS, 0720130003 (June 16, 2014), the Commission rejected the agency’s appeal after an AJ imposed an adverse inference 
because the agency was unable to produce applications and interview notes of employees granted second round interviews. The AJ drew an inference 
that the destroyed interview notes would have reflected complainant did well in the interview and that no other applicant performed better. But 
an AJ refused to draw an adverse inference when notes made by the panel members during interviews were destroyed in Complainant v. Dept. of 
Army, 0120113947 (May 28, 2014), recons. den., 0520140429 (December 5, 2014), because the panel members were available and able to explain their 
scores. Similarly an AJ declined to draw an adverse inference when the agency failed to preserve interview notes in Complainant v. Dept. of Treasury, 
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0720140033, 0120111532 (July 30, 2014), although the Commission sustained the AJ’s decision to require all managers and supervisors involved in the 
selection process to receive appropriate training.

The Commission rejected challenges some years ago to its authority to order monetary sanctions and we discussed several cases this year where the 
Commission considered such sanctions. The Commission upheld an AJ’s award of $5,394 in attorney fees when the agency failed to timely respond to 
discovery in Complainant v. Dept. of Defense, 0720120002 (September 19, 2014), recons. den., 0520150063 (December 5, 2014), and the AJ ordered the 
agency to pay the cost for all depositions taken by the complainant. The AJ required the agency to pay reasonable discovery costs, to include attorney 
fees, after the agency failed to timely complete and transmit the ROI in Complainant v. Dept. of Army, 0720130033 (April 24, 2014). And the AJ required 
the agency to pay attorney fees and costs for the time spent filing a motion to compel and a motion for sanctions in Complainant v. Dept. of Commerce, 
0720140016 (February 7, 2014), after the agency failed to produce witnesses for deposition and they had to be rescheduled.

The Commission, in a circulated decision, Complainant v. Dept. of Defense, 0120084008 (June 6, 2014), found the agency engaged in sanctionable 
conduct when it failed to issue a FAD for more than 10 months after complainant requested it, and when the Office of General Counsel impermissibly 
interfered during the EEO investigation, including questioning witnesses prior to their investigative interviews. The Commission ordered that the 
Office of General Counsel receive four hours of training regarding its responsibilities and the appropriate role of the office in the EEO process. But 
the Commission found no basis for a sanction when the AJ dismissed a request for hearing in Complainant v. VA, 0120120679 (June 27, 2014), after 
complainant failed to respond to the agency’s motion to dismiss because the AJ had not issued an order to show cause first. The Commission affirmed 
decisions by AJs dismissing requests for hearing as a sanction because of complainant’s conduct in Complainant v. Dept. of Justice, 0120131086 
(February 26, 2014), and in Complainant v. USPS, 0120140196 (February 26, 2014), recons. den., 0520140266 (November 6, 2014). But the Commission 
reversed the dismissal of a request for hearing as a sanction in Complainant v. USPS, 0120101994 (January 14, 2014), because the sanction was too 
severe where complainant simply did not identify his non-attorney representative on a designation of representation form and did not certify that he 
and his representatives had read the “Frequently Asked Questions About The Federal Sector Hearings Process” available on the EEOC’s website.

Commissioners has provided occasional guidance on the use of video hearings through its decisions from time to time and this year discussed the matter 
briefly in Complainant v. Dept. of Defense, 0120142749 (November 21, 2014). There, the Commission found permissible the use of videoconferencing 
for the hearing because neither party objected on the record and there was no evidence that the hearing was so technically deficient as to preclude 
the AJ from rendering a reasoned decision.

K. INDEPENDENT CONTRACTORS

Notwithstanding the rather extensive body of case law from the Commission on this topic, there continues to be considerable litigation regarding 
when an independent contractor is also an employee for purposes of Title VII protections. This year there were an unusually large number of decisions. 
Among those where the Commission found the complainant was not an employee for purposes of Title VII were Complainant v. Dept. of Army, 
0120142416 (December 2, 2014), where a soldier and family assistance counselor worked for a staffing firm and the Commission noted her chain 
of command worked for the staffing firm, reviewed her work, prepared her performance appraisal, approved her leave, paid her compensation and 
that her work, although important, was not central to the mission of the agency; Complainant v. TVA, 0120122980 (August 13, 2014), where the 
complainant, a custodian, was hired directly by the contractor, the agency did not assign tasks, had no authority to discipline her, the position did not 
require a high level of technical expertise and all compensation was paid by the contractor; Complainant v. SSA, 0120123070 (July 2, 2014), where the 
complainant, a verbatim hearing recorder, was awarded a blanket purchase agreement not to exceed 36 months which was later canceled, and factors 
supporting employee relationship such as requiring the work be performed on the agency’s premises with the agency’s equipment and that the 
agency could terminate the agreement were outweighed by considerations that complainant controlled her availability, could accept or reject work 
given to her, and had control as to how to perform the job on a day-to-day basis; Complainant v. Dept. of State, 0120132131 (May 20, 2014), where the 
complainant, an electronic mechanical technician, had worked on agency premises for eight years with agency tools, but received his compensation 
and assignments from the contractor, the agency did not have the right to assign complainant additional work, and the work performed did not go 
to the mission of the agency; and Complainant v. Dept. of Army, 0120123311 (January 30, 2014), where the Commission found the agency did not 
control complainant’s work, did not hire or supervise complainant, did not approve or deny leave or establish work hours, and was not responsible for 
compensation to the complainant.

There were quite a number of cases finding complainants were joint employees for purposes of Title VII. These include Complainant v. Dept. of Transp., 
0120141746 (November 25, 2014), where complainant was found to be a joint employee even though he worked for a private security guard staffing 
firm because he served as a senior site supervisor overseeing security guards at an agency facility, the agency set his work hours, required him to meet 
numerous qualification requirements, required him to wear a specific uniform, carry a certain type of gun and ammunition, attend specific training, and 
follow the directions of agency employees; Complainant v. Dept. of State, 0120131112 (October 17, 2014), where complainant, a language instructor, 
was a joint employee primarily because he used the agency’s equipment on agency property, and the agency had the authority to set his work 
hours and overtime and decide whether to renew his contract; Complainant v. VA, 0120141104 (August 13, 2014), where the complainant, a nursing 
assistant, was considered a joint employee in large part because she was supervised and evaluated by agency employees, and used agency equipment 
and supported the agency’s mission of providing healthcare; Complainant v. Dept. of Navy, 0120141480 (August 13, 2014), where a complainant 
was deemed a joint employee in part because he performed duties on agency property, work for agency officials who provided assignments and 
conducted his evaluations, determined his work hours, and when the agency recommended his termination, he was discharged; Complainant v. 
Dept. of Air Force, 0120110146 (August 5, 2014), where the complainant, a contract clinical psychologist, was a joint employee because the agency 
had the right to control the means and manner of his work, the work was done under the direction of an agency supervisor, he was highly skilled, 
had worked for nearly 2 years, was provided office space and equipment, and his work was integral to the agency’s mission; Complainant v. Dept. of 
Navy, 0120122698 (May 20, 2014), where the complainant, a licensed vocational nurse, was considered an agency employee because she reported 
to an agency employee who provided supervision, guidance and assignments and rated her on her performance, and the complainant used agency 
materials and equipment and supported the mission of the agency by providing healthcare; Complainant v. DHS, 0120122912 (April 29, 2014), where 
the complainant was a joint employee because he worked on agency premises, received training from agency employees, and agency employees 
contributed to complainant’s performance improvement plan; Complainant v. Dept. of State, 0120132731 (January 24, 2014), where complainant, a 
senior software analyst, was found to be a joint employee because he worked on agency premises using agency equipment, received assignments 
for agency personnel and the agency controlled the details of his performance; and Complainant v. Dept. of Energy, 0120130998 (January 24, 2014), 
recons. den., 0520140215 (November 7, 2014), where the complainant, a program manager, was a joint employee because the agency had effectively 
changed his duty station, assigned him work, assisted him in developing certification and accreditation packages, he worked on agency premises 
using agency equipment, and had worked at the agency for several years. The Commission also found the complainant was an employee for purposes 
of Title VII in Complainant v. VA, 0120141059 (July 2, 2014), where complainant served as a psychiatry resident and the Commission found that while 
on rotation and on call, the complainant worked on agency premises using agency equipment and was supervised by agency staff. The Commission 
also found relevant that her job supported the agency’s mission and the agency took actions against her, including placing her on an action plan, 
removing her supervision of other employees, and not permitting her to be on-call while assigned to the agency. Finally, the Commission found an 
employee-employer relationship in Complainant v. Dept. of Army, 0120131103 (March 18, 2014), where the agency had control over the decision to hire 
complainant, a visual information specialist, she received her assignments from agency employees, her work was overseen by agency employees, and 
she worked on agency premises using agency equipment for nearly 3 years, and her work schedule and leave was approved by agency employees.
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L. LEGITIMATE NONDISCRIMINATORY REASONS (INADEQUACY OF)

Each year we comment on cases where the agency was unable to meet its minimal burden to articulate a legitimate nondiscriminatory reason for 
its actions and this year we highlight four such decisions. In Complainant v. USPS, 0120132503 (August 28, 2014), the agency was unable to articulate 
any reason for transferring complainant to a different duty station which complainant alleged was in retaliation for a prior complaint. The agency 
also failed to explain its actions in Complainant v. USPS, 0120131754 (August 27, 2014), where complainant who had previously filed a complaint of 
discrimination was placed on a “do not rehire” list which made him ineligible for future employment. The only explanation provided by the agency, a 
manager’s statement that he “felt” complainant was “not a very good worker” was deemed by the Commission to be too vague to meet the agency’s 
burden of production. In Complainant v. USPS, 0120121587 (August 12, 2014), the Commission found the agency failed to explain why it rejected 
medical documentation from the complainant to support his absence and request to return to work and noted that the manager merely stated in his 
affidavit that he could not recall the specifics as to why the documentation was refused. Finally, in Complainant v. Dept. of Treasury, 0120120091 (May 
13, 2014), the Commission humorously found that a comment in the FAD stating “management’s responses are not entirely clear” illustrated its reasons 
for finding the agency did not adequately explain why complainant was told she could no longer park a government owned vehicle at her residence 
in this claim alleging retaliation.

M. MIXED CASES

By far the most interesting decision from the Commission involving mixed cases was the decision in Alvara v. DHS, 0320110053 (September 29, 2014), 
the case mentioned above and discussed in some detail in the main text. But another decision of note is Petitioner v. Dept. of Interior, 0320110050 (July 
16, 2014), a decision circulated to the entire Commission. The decision took exception to a finding by the MSPB that an African-American employee’s 
discharge from federal service was not the result of race discrimination. The case has a complex procedural history and illustrates the absurdity of the 
mixed case process. During the pendency of the discharge case before the Board, an EEOC AJ found complainant had been subjected to a hostile work 
environment on the basis of race, sex, and prior EEO activity. The employee then went back to the Board with this new evidence of discrimination and 
the Board again found no evidence of discrimination or retaliation in the discharge, applying the so-called “convincing mosaic” standard for claims of 
retaliation. In discussing the application of the “convincing mosaic” standard, the Commission held that the MSPB AJ erred in insisting that an employee 
“must” provide evidence showing a “convincing mosaic” of retaliation order to prove retaliation using circumstantial evidence. The Commission also 
held the complainant may prevail by showing that an employer’s articulated reasons are pretextual. Avoiding a conflict that would have led to another 
Special Panel, the MSPB issued a nonprecedential decision adopting the Commission’s holding.

N. NONSELECTION CLAIMS

In a consolidated preceding involving five complainants, Complainants v. Dept. of Army, 0120123054, 0120123055, 0120123056, 0120123057, 
0120123058 (September 9, 2014), the Commission found five applicants, all of whom were African-American and who had applied for two vacancies to 
the position of lead nurse case manager, were subjected to race discrimination when the positions were filled by two white employees. The Commission 
rejected the agency’s explanation that the positions needed to be filled quickly and the selecting official could use direct hire authority. But the 
Commission found the claim that the positions needed to be filled quickly was not credible and that at least one of the individuals selected was not 
even eligible for the position at the time of the selection, and that all the complainants had more experience and education. The Commission remanded 
for further proceedings to determine which of the five complainants should receive the two vacancies. The Commission also found the complainant in 
Complainant v. DHS, 0120112237 (July 25, 2014), was subjected to race discrimination when he was not selected for a GS-12 position despite evidence 
that his qualifications were plainly superior to the selectee’s. In Complainant v. DHS, 0120120772 (September 4, 2014), a complainant who previously 
worked as an adjudication officer and had retired after 32 years of service was found to be the subject of retaliation when not considered after the 
agency authorized the reemployment of retired annuitant employees to address a surge in applications for citizenship. The Commission found the 
agency’s explanation for not selecting complainant not credible noting that the selecting official was directly involved in the previous complaint and 
that many of the reasons proffered were simply not borne out by the evidence.

O. PROCEDURES

We have noted in previous editions that some agencies continue to aggressively dismiss complaints for failure to state a claim and this year proved no 
exception. The Commission reversed such dismissals in Complainant v. Dept. of Educ., 0120142519 (October 30, 2014), where the Commission found 
complainant, who had a disability, was aggrieved when the office fire warden was dismissive of her safety concerns and need for assistance in case of 
evacuation; Complainant v. USPS, 0120142501 (October 29, 2014), where the Commission found complainant stated claim of racial harassment after 
being referred to as “boy” among other allegations; Complainant v. Dept. of Transp., 0120142249 (October 14, 2014), for an allegation that the agency’s 
legal division improperly obtained a copy of his medical file and a subsequent letter requesting information about his health issues properly alleged 
a per se violation under the Rehabilitation Act; Complainant v. USPS, 0120142183 (September 24, 2014), where the Commission reversed the dismissal 
of a complaint that alleged sex and age discrimination for failure to state a claim, finding that an allegation that assignments and job duties were 
not freely rotated was sufficient for the claim to proceed; Complainant v. Dept. of Army, 0120141923 (August 28, 2014), where the Commission found 
a complaint alleging complainant had been placed on limited duty which deprived complainant of the opportunity to earn hazard pay or perform 
meaningful work stated a cause of action; Complainant v. USPS, 0120123210 (August 14, 2014), where the agency improperly dismissed the claim 
relying on a determination it was based on union activity but the Commission found it also alleged retaliation for EEO activity; Complainant v. Dept. of 
Army, 0120141451 (July 25, 2014), where the Commission reversed the dismissal of the complaint alleging improper disclosure of medical information 
as the FAD improperly considered the merits of the claim; Complainant v. USPS, 0120141334 (June 20, 2014), where the Commission reinstated a race 
discrimination claim when complainant alleged a coworker wore a hat in the workplace that he found offensive because it was designed by a slave 
trader and owner of slaves; Complainant v. VA, 0120133123 (April 16, 2014), where the Commission found an extended delay in changing complainant’s 
name in the agency computer system stated a cause of action based on sex because complainant was undergoing treatment for gender identity 
disorder, and legally changed his name and suffered harm when as a result coworkers and clients asked him about his unchanged user name in the 
system; Complainant v. USPS, 0120132807 (January 15, 2014), where the Commission found a complainant alleging that a reduction in the number of 
handicapped parking spaces impacted people with disabilities; and Complainant v. Dept. of Transp., 0120132843 (January 10, 2014), finding the agency 
improperly addressed the merits of a complaint of retaliation when it found an allegation that complainant was not permitted to present at an annual 
meeting did not state a claim.

But there’s more. There were numerous cases where the Commission reversed FADs dismissing complaints alleging a hostile work environment 
because of a failure to state a claim. These include Complainant v. VA, 0120142713 (December 5, 2014), where complainant alleged harassment over 
a two-week period during which he was required to perform a variety of demeaning tasks; Complainant v. Dept. of Navy, 0120141281 (November 25, 
2014), where the Commission reinstated a complaint of harassment alleging denial of an award, removal of resources, exclusion from meetings and 
trainings, and a variety of other actions that complainant asserted were intended to harass her because she was pregnant; Complainant v. Dept. of Navy, 
0120141752 (October 16, 2014), reinstating a claim of harassment where complainant alleged he was forced to repeat the word “process” over and 
over because of his accent, was placed on a performance improvement plan, was subjected to racial slurs and demeaning comments, among other 
things; Complainant v. USPS, 0120141872 (September 30, 2014), reinstating a claim of harassment where complainant was threatened with AWOL and 
required to produce medical documentation unnecessarily, among other actions; Complainant v. VA, 0120142006 (September 4, 2014), reversing a FAD 
that found the allegations were not sufficiently severe or pervasive and instead finding the complaint stated a claim of coworker harassment that had 
continued for some four years; Complainant v. Dept. of Defense, 0120141033 (June 23, 2014), finding a claim of harassment could proceed where the 
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allegations included references to a noose and use of the n-word; Complainant v. VA, 0120141359 (June 16, 2014), where the Commission found the 
agency had improperly dismissed the complaint as having only raised a single incident of harassment rather than a series of incidents; Complainant v. 
USPS, 0120140023 (March 26, 2014), reversing a FAD that characterized the complaint as alleging management talked down to complainant rather than 
considering the totality of complainant’s allegations that included that management allowed a coworker to taunt and try to injure the complainant; 
Complainant v. Dept. of Justice, 0120133345 (March 14, 2014), finding allegations that a coworker gave complainant a bear hug, lifted her off her feet, 
bullied and grabbed her on occasion was sufficient to state a claim of harassment; and Complainant v. USPS, 0120140464 (March 11, 2014), finding 
allegations that managers instructed complainant to perform demeaning tasks and treated him in a degrading fashion was sufficient to state a claim.

There are also a number of Commission decisions every year reinstating complaints that had been dismissed for failure to state a claim of reprisal. 
These include Complainant v. USPS, 0120141889 (November 6, 2014), where the Commission found a complaint alleging complainant’s questioning by 
investigators about alleged misconduct in the performance of her official duties was not a collateral attack on the OIG investigative process but rather 
was sufficient to state a claim of retaliation; Complainant v. Dept. of Transp., 0120132333 (May 23, 2014), where the Commission found an allegation 
that supervisors refused to discuss her EEO concerns and pending request for accommodation if she “files another complaint” stated a claim of 
retaliation; Complainant v. Dept. of Defense, 0120130316 (March 27, 2014), where the Commission found that an allegation that management informed 
complainant’s details supervisor about her EEO activity with sufficient to state a claim of retaliation; Complainant v. USPS, 0120140260 (February 21, 
2014), where an allegation that the agency issued a letter threatening complainant, who had been absent from the workplace with a work related 
injury, with removal unless he reported back to work or provided medical documentation was sufficient to state a claim; Complainant v. Dept. of 
Justice, 0120133303 (January 30, 2014), recons. den., 0520140228 (October 31, 2014), finding that management’s provision of complainant’s personnel 
files, which included personal and financial information, to agency counsel sufficiently stated a claim of retaliation; Complainant v. SSA, 0120130682 
(January 17, 2014), finding a claim of retaliation when management refused and delayed in signing complainant’s official time request related to 
representation of a coworker could proceed; Complainant v. VA, 0120132859 (January 14, 2014), finding an allegation that an agency attorney made 
threatening gestures and blocked complainant from exiting the room prior to giving his deposition stated a claim of retaliation; and Complainant 
v. USPS, 0120132974 (January 8, 2014), finding a complaint stated a claim by alleging that complainant, who had previously prevailed in the prior 
complaint of discrimination, was yelled at and required to explain at a meeting with coworkers why her office was not making its budget.

Other cases in which the Commission addressed procedural matters include Complainant v. Dept. of Defense, 0120141172 (July 1, 2014), where 
the Commission reversed a dismissal for failure to cooperate when complainant did not respond to a request for additional information but the 
Commission found the agency had enough information to adjudicate the claim on its merits; Complainant v. Dept. of Defense, 0120122269 (January 15, 
2014), where the Commission reversed a dismissal for failure to prosecute because complainant did not respond to a letter of clarification after filing 
a formal complaint asking complainant to identify her race, sex, age, and prior EEO activity as the requested information had already been provided 
at the counseling stage; Complainant v. Dept. of Transp., 0120133394 (February 27, 2014), where the Commission reinstated a complaint filed by the 
estate of a deceased complainant alleging a variety of harassment allegations that culminated in the complainant’s suicide because the Commission 
reasoned that prior to his death, complainant had made timely EEO contact and had expressed his intent to file a formal complaint; Complainant v. 
VA, 0120133242 (February 6, 2014), where the Commission found an exception to the rule that volunteers are generally not protected employees 
because complainant was eligible for a stipend upon completion of the internship program and it was part of a process to obtain certification as a 
licensed social worker; Complainant v. USPS, 0120140093 (May 9, 2014) and Complainant v. USPS, 0120140125 (February 27, 2014), two cases where 
the Commission found that dismissal of complaints because they were not signed by the complainants were improper where the formal complaints 
had been signed by a non-attorney representative and the agency made no attempt to cure the defects by providing complainants the opportunity 
to sign the complaint; and Complainant v. VA, 0120133332 (December 11, 2014), where the Commission found that a voluntary withdrawal of an EEO 
complaint was binding notwithstanding the complainant’s subsequent effort to rescind his withdrawal by asserting that his medical condition, bipolar 
disorder, had caused him to be disorganized in his thoughts with the Commission noting that he did not provide any medical documentation to show 
he had been incapacitated or incompetent when he withdrew the complaint.

P. RELIGIOUS DISCRIMINATION

The Commission found no merit to a complaint alleging the complainant, contrary to her religious beliefs, was required to deliver mail to a nudist 
resort in Complainant v. USPS, 0120142054 (October 28, 2014), where there is no evidence that any residents came nude to the mailboxes which were 
located outside the gated community. And in Complainant v. USPS, 0120122948 (June 27, 2014), the Commission found no discrimination when a 
Muslim employee was denied LWOP for two hours every day during Ramadan. The agency argued and the Commission agreed that the request for 
religious accommodation was not because of a requirement in his faith to refrain from work but rather because of health reasons because complainant 
stated he needed to recover from having to fast from sunrise to sunset. The Commission also noted that complainant’s request for leave would have 
been granted had he made the request more timely since he was the most senior carrier. The Commission also found no violation in Complainant v. 
USPS, 0120140671 (April 1, 2014), where complainant, who is Roman Catholic, refused to attend a 3 1/2 week training program because he needed 
to take leave on Ash Wednesday which fell during the training. The Commission agreed with the AJ who found complainant should have attended 
the training and requested one day of leave from the instructor. However, the Commission did find the agency failed to meet its minimal burden to 
provide reasonable accommodation to the religious beliefs of a letter carrier who belonged to a Christian sect that observed the Sabbath on Saturday 
in Complainant v. USPS, 0120141486 (August 15, 2014), because his supervisor refused to consider changing his scheduled day off or granting LWOP 
and more importantly, made no effort to obtain voluntary substitutes to accommodate the complainant’s request to not work on Saturdays. Finally, in 
Petitioner v. Dept. of Energy, 0320130027 (September 19, 2014), in a case appealed from a decision by the MSPB, the Commission affirmed the discharge 
of an employee who refused to allow his fingerprints to be used for a digitized smartcard used for access to the agency’s facility with the Commission 
remarking that given the diminished burden required by an employer to provide reasonable accommodation of religious beliefs, any accommodation 
would have been an undue hardship.

Q. REMEDIES AND OTHER RELIEF

We begin our discussion of remedies with several cases that considered reinstatement as an appropriate remedy. In Complainant v. Dept. of Interior, 
0120131556 (October 9, 2014), the Commission modified the relief awarded by an AJ to a victim of disability discrimination who was discharged 
during a probationary period. The AJ did not order reinstatement finding that the complainant may not have ultimately succeeded in the position, but 
the Commission found that reinstatement was appropriate subject to successful completion of the probationary period with the complainant being 
provided effective reasonable accommodations. The Commission modified the relief awarded by an AJ in Complainant v. Dept. of Army, 0720130019 
(June 25, 2014), finding that the AJ erred by ordering complainant be placed in one of three duty stations she identified as acceptable and instead 
finding that the appropriate position was a specific position that complainant would have occupied but for the discrimination. And in Petitioner v. VA, 
0420110006 (January 31, 2014), the Commission rejected a petition for enforcement by complainant who alleged the agency failed to comply with 
an order from the Commission reinstating her to a GS-7position when the agency instead offered reinstatement only to a GS-5 position because the 
position had been downgraded based on a mandated classification review by OPM. The Commission found persuasive evidence that even if there had 
been no discrimination, complainant’s position would have been downgraded along with other employees.

The Commission issued two decisions this year addressing the availability of front pay as a remedy. In the first, Complainant v. USPS, 0720130009 (May 
14, 2014), recons. den., 0520140386 (December 11, 2014), the Commission found front pay was not an appropriate remedy because the complainant 
subsequently retired from employment and any such award would be an improper windfall. In the other, Complainant v. Dept. of Navy, 0720100043 
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(April 4, 2014), the Commission found an AJ’s award of five years of front pay was not supported by the evidence because the employee who was 
deemed a joint employee of the agency and a contractor would not have been available after three years when the contract expired. Accordingly, the 
Commission reduced the award of front pay to three years.

A complainant who is otherwise entitled to backpay must exercise reasonable diligence in mitigating damages by seeking other employment and 
remaining ready, willing, and able to work. In Complainant v. Dept. of Agric., 0120112546 (November 7, 2014), the Commission addressed an assertion 
by the agency that complainant failed to mitigate his backpay damages during a period of time when he was not seeking treatment from a therapist. 
The Commission found the agency had inappropriately reduced the award of backpay but ordered the agency to determine whether complainant was 
substantially unemployable during any period of backpay.

Other Commission decisions of note addressing elements of relief this past year include Complainant v. VA, 0720140013 (June 13, 2014), where the 
Commission rejected an agency appeal after an AJ ordered the agency to conduct training for all managers and supervisors at the Nashville and 
Chattanooga facilities, but modified the AJ’s requirement that the agency post a notice in both locations for 365 days, finding that 60 days was a 
proper time period for posting; Complainant v. Dept. of Navy, 0720120013 (March 12, 2014), where the Commission found a decision by an AJ to 
require 120 hours of the EEO training over a period of three years for management officials was excessive and reduce the requirement to a minimum 
of 40 hours over the next three years; Complainant v. VA, 0120113877 (May 14, 2014), where the Commission found an award was appropriate to 
compensate complainant for an increased tax burden; Complainant v. Dept. of Justice, 0720130008 (March 27, 2014), where the Commission affirmed 
the decision of an AJ finding that the agency proved, by clear and convincing evidence, that even in the absence of discrimination it would not have 
hired complainant for the position at issue and therefore complainant was not awarded the position; Complainant v. VA, 0120113877 (May 14, 2014), 
where the Commission found complainant presented sufficient evidence to show that had he been selected for the GS-9 engineering technician 
position at issue, he would have been subsequently promoted to a GS-10 position as had two other electricians and thus awarded complainant the 
higher position; and Complainant v. DHS, 0120121971 (March 21, 2014), where the Commission found no merit to a claim by a successful complainant 
that but for the discrimination she would have traveled on official business and therefore should be awarded the cost of lodging. The Commission 
instead credited the agency’s argument that any such funds would have been paid directly to the lodging establishment and billed to a government 
credit card.

R. SETTLEMENT

There were a variety of decisions concerning terms of settlement and we begin the discussion with an amusing circumstance in Complainant v. Dept. 
of Army, 0120142666 (December 4, 2014), where the parties signed two different drafts of the settlement agreement, each containing a different 
title for the position to which the complainant would be assigned. The Commission found there was no “meeting of the minds.” The Commission 
found settlement agreements void for lack of consideration in Complainant v. Dept. of Army, 0120122836 (June 12, 2014), where the consideration 
offered by the agency was found to be illusory because it left the agency at the sole discretion to interpret information about whether to increase 
the performance rating; Complainant v. USPS, 0120121516 (March 11, 2014), where the only obligation on the agency was for the supervisor to 
acknowledge the complainant when she speaks and to be flexible regarding timeliness for handling issues and where the agreement required any 
concerns that complainant might have about being treated differently to be left in the hands of management; and Complainant v. USPS, 0120140143 
(February 20, 2014), where the only promise made by the agency was for obligations that existed even in the absence of any agreement.

The Older Worker’s Benefit Protection Act, or OWPBA, requires certain language to be included in any settlement agreement waiving rights under 
the ADEA for it to be enforceable. The requisite language was not included in the settlement agreement in Complainant v. Dept. of Navy, 0120123021 
(April 4, 2014), and as a result the Commission found the agreement did not bar a claim of age discrimination and ordered the complaint to proceed to 
hearing. It is common for parties to agree that certain records will be expunged but what happens when a copy of the expunged document remains in 
an unofficial local file? In Complainant v. Dept. of Army, 0120142643 (December 22, 2014), the Commission found that the existence of such a document 
constituted a breach of the settlement agreement by the agency and it ordered the agency to expunge any copies and prepare a statement confirming 
this had been done for submission to the Commission.

Among those cases in which the Commission found there had been a breach of a settlement agreement were Complainant v. DHS, 0120122693 
(June 10, 2014), where a settlement agreement provided that a termination action and any references to the termination action would be removed 
from complainant’s OPF and replaced with an action indicating complainant resigned for personal reasons. But the Commission found the agency 
breached the agreement when it responded to a reference check from another federal agency by indicating that the complainant had resigned in lieu 
of termination and the Commission provided the complainant the option of reinstating his complaint or seeking specific enforcement of the terms. 
The Commission also found the agency breached a settlement agreement in Complainant v. DHS, 0120131363 (May 14, 2014), where after executing 
an agreement returning the complainant to work, the agency required complainant to repay a $10,000 severance payment, something which was 
not mentioned in the settlement agreement. The Commission reasoned that the agency could have bargained for the term but did not. But the 
Commission found no breach of his settlement agreement where the agency promised to conduct a desk audit which did not result in any promotion 
for the complainant in Complainant v. Dept. of Navy, 0120140120 (March 21, 2014), and there was evidence that the HR specialist who conducted the 
audit issued a detailed and rational decision.

Other interesting Commission decisions interpreting settlement agreements include Complainant v. Nat’l Endowment for the Arts, 0120133264 (February 
4, 2014), where the Commission voided an agreement after it found the agency acted in bad faith by negotiating an agreement knowing that it 
intended to discharge the complainant within the next two weeks during his probationary period but not revealing it thus persuading complainant to 
withdraw his complaint; Complainant v. USPS, 0120122800 (April 11, 2014), where the Commission set aside a settlement agreement based on mutual 
mistake of fact when the agency agreed to provide footage from surveillance cameras while unbeknownst to both parties the tapes for the dates in 
question had not been preserved; Complainant v. Dept. of Energy, 0120141875 (October 2, 2014), where the Commission found a settlement agreement 
was void because a required final signature from an agency manager was never obtained; Complainant v. DHS, 0120133403 (March 14, 2014), where the 
Commission found that because complainant never signed a draft agreement sent to her by the agency, there was no valid settlement agreement, and 
ordered that the complainant be restored to the status quo ante and the complaint reinstated; Complainant v. DHHS, 0120130925 (February 11, 2014), 
where the Commission found unenforceable an oral agreement that the agency would pay complainant $90,000 in return for her voluntary retirement, 
rejecting complainants assertion she detrimentally relied upon the agreement when she retired and finding that any such reliance was not justifiable 
given complainant knew the agreement had to be reviewed before approved; and Complainant v. USPS, 0120133172 (January 29, 2014), where the 
Commission found the agency was required to comply with the terms of the settlement agreement even though it provided for complainant to be 
placed in a different position while maintaining her seniority date contrary to provisions of the national agreement because the agency was negligent 
in not having the agreement properly reviewed by its labor relations personnel and because complainant’s union representative was a signatory to the 
agreement. A final case of note is Complainant v. DHS, 0120133411 (October 6, 2014), where the Commission found the complainant was entitled to 
attorney fees in seeking compliance with the terms of the settlement agreement because, although the agency cured the deficiencies approximately 
10 weeks after the deadline provided in the agreement, the agency’s failure to comply with the agreement caused complainant to incur unnecessary 
fees.

S. SEX (GENDER) DISCRIMINATION

Highlights of the Commission’s decisions regarding gender discrimination include a number of decisions from the Commission extending the scope 
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of gender stereotyping claims. In Complainant v. USPS, 0120132452 (November 18, 2014), the Commission rejected the agency’s argument that the 
complaint did not state a claim because it alleged discrimination based on sexual orientation and instead found that repeated graphic comments by 
coworkers and his supervisor referring to complainant as someone who “watches guys” and demeaning comments including references to him as 
“gay guy” and “faggot” constituted sex discrimination under a gender stereotyping theory. And in Complainant v. DHS, 0720130039 (August 7, 2014), 
the Commission affirmed a decision by an AJ finding complainant, a GS-13 attorney-advisor at the agency’s FLETC facility in Glynco, Georgia was 
unlawfully discharged because of her sex after the complainant had an affair with a male coworker while the coworker, who was deemed an appropriate 
comparator, was not discharged. The Commission also affirmed the finding of sex discrimination by an AJ in Complainant v. USPS, 0720130009 (May 
14, 2014), recons. den., 0520140386 (December 11, 2014), where the complainant was told she could not be promoted because of a hiring freeze, but a 
younger male employee was hired during the same period of time.

T. SEXUAL HARASSMENT

The Commission found that a 18 year-old summer intern was subjected to sexual harassment in Complainant v. Dept. of Army, 0120111865 (July 9, 
2014), when the supervisor asked “when are we getting married,” asked her to send him photographs of her in a bikini and kissed her on the neck and 
lips. The Commission rejected the agency’s argument that there was no liability because complainant was an unpaid intern and not an employee.

U. SUMMARY JUDGMENT

EEOC AJs continue to be reversed frequently after granting summary judgment for agencies. Despite the large number of reversals, the Commission 
seems unable to rein in the abuse of summary judgment authority. Typical is the decision in Complainant v. USPS, 0120120665 (December 4, 2014), 
where the Commission vacated summary judgment because the AJ did not conduct an analysis regarding whether the complainant was a qualified 
individual with a disability and whether he posed a direct threat in the workplace. The Commission found the AJ improperly failed to draw all inferences 
in complainant’s favor in Complainant v. VA, 0120130416 (October 8, 2014), where the AJ relied upon unverified and unsworn statements in the ROI in 
her decision; and in Complainant v. DHS, 0120130408 (October 8, 2014), where the Commission identified four specific material facts in dispute that 
made a grant of summary judgment improper, including whether there was merit to management’s assertion that complainant had issues working 
with others and whether the agency retaliated against him when it issued a proposed five-day suspension. The Commission found the AJ improperly 
relied upon an underdeveloped record in concluding that complainant failed to establish a prima facie claim of disability discrimination and reprisal in 
Complainant v. Dept. of Navy, 0120113118 (August 14, 2014), and also remarked that the AJ seem to ignore a comment that “there was no place in the 
museum for a disabled person” which in and of itself was sufficient to create an inference of disability discrimination. In Complainant v. VA, 0120113524 
(August 14, 2014), the Commission found the AJ granted summary judgment despite material facts remaining in dispute including whether other 
comparator employees were permitted to work remotely. And even the agency noted its concerns about whether summary judgment was appropriate 
in Complainant v. Dept. of Justice, 0120140715 (July 2, 2014), although it nonetheless issued a final action accepting the AJ’s decision. The Commission 
found there were too many unresolved issues and that the AJ had not adequately analyzed the evidence and remanded it for hearing. The authors 
salute the agency for including a statement in its final order, “There was Questionable Support for the Stated Basis for Employment Termination” 
and for noting that, “In an ideal situation this office would send this matter back to the AJ for further proceedings.” Among those cases most clearly 
demonstrating abuse of the summary judgment authority is Complainant v. PBGC, 0120120244 (July 1, 2014), where the AJ denied an unopposed 
request for an extension of discovery deadlines and then granted summary judgment 12 days before the expiration of the 75 day discovery period. 
The Commission’s decision remanded the case for hearing and all but chastised the AJ, noting “[T]here was no way for Complainant to establish that 
there were material facts in dispute because she was never given the chance to uncover evidence that presumably could have helped her to do so” 
and that the AJ ignored complainant’s argument that the record indicated a white male comparator existed but that she needed discovery to uncover 
the employee’s name.

The Commission also found deficient the AJ’s grant of summary judgment in Complainant v. VA, 0120121641 (April 23, 2014), where the AJ determined 
complainant was not selected because the selection panel did not give her the highest score following interviews, but the Commission noted there 
was evidence not all of the panel members were in agreement with the scores. In an obvious slap to the AJ in Complainant v. USPS, 0120080600 
(March 21, 2014), the Commission reversed the decision granting summary judgment and ordered the case remanded and assigned to a different AJ. 
In particular, the Commission found there were material facts in dispute and that the AJ had improperly terminated the hearing to grant summary 
judgment after stating she believed the complainant had lied to her during the course of the prehearing conference and that she would therefore find 
the complainant not credible during the course of the hearing. And, in two cases discussed earlier in the summary, Complainant v. Dept. of Air Force, 
0120123332 (September 10, 2014) and Complainant v. USPS, 0120132503 (August 28, 2014), the Commission reversed grants of summary judgment for 
the agency, finding that summary judgment was appropriate but in favor of the complainant.

The Commission also reversed an AJ’s grant of summary judgment in Complainant v. DHHS, 0120120483 (April 23, 2014), finding that the AJ failed to 
consider the material facts in the light most favorable to the complainant and noting in particular the short window of time between complainant’s 
participation in EEO activity and the issuance of several adverse actions which could infer a retaliatory motive. The Commission also found an AJ 
improperly dismissed the claim of harassment by granting summary judgment in Complainant v. GSA, 0120102083 (March 20, 2014), recons. den., 
0520140308 (November 14, 2014), where complainant alleged she had been subjected to sexual harassment by her first, second and third level 
supervisor, including allegations that her third level supervisor kissed her, and the Commission concluded the AJ should not have dismissed the case 
merely because the third level supervisor was no longer employed with the federal government and there is evidence the agency did not take prompt 
corrective action when it learned of the harassment. 

EEOC AJs have the authority under the regulations to issue summary judgment sua sponte but only after giving the parties notice of the intent to issue 
a decision without hearing and identifying the material facts in dispute. The Commission found the AJ abused this authority in Complainant v. USPS, 
0120142515 (December 4, 2014), where the AJ ignored material facts in dispute and granted summary judgment before receiving complainant’s timely 
response. Summary judgment was also reversed in the Complainant v. USPS, 0120132663 (January 24, 2014), where the AJ failed to recognize there 
was a material dispute of fact regarding whether complainant failed to follow instructions when he did not return to the workplace as directed, for 
which he was later suspended, because the complainant asserted he had not been told to be back at a certain time; Complainant v. USPS, 0120113749 
(January 23, 2014), where the Commission reversed summary judgment because complainant may not have had a fair opportunity to respond to the 
agency’s motion for summary judgment as a decision granting summary judgment seems to have been issued seven days before the agency even 
filed a motion; and in Complainant v. USPS, 0120113749 (January 23, 2014), where the Commission reversed a grant of summary judgment because the 
decision ignored evidence that the male complainant was subjected to harassment by such comments as “women have the power in this office; that 
women control this office and we are not in the 1960s where men tell women what to do” and other similar comments.

Summary judgment was also reversed in Complainant v. USPS, 0120123191 (October 9, 2014), but in this instance, it was not because of error by the 
AJ but rather because the agency did not provide its motion for summary judgment or the complainant’s opposition to the Commission as part of the 
record, and the Commission seemingly punished the agency by remanding the case for hearing.

V. TIMELINESS

We have commented in previous editions that because of the remarkably short statute of limitations requiring an aggrieved party to seek EEO 
counseling within 45 days, Commission decisions often generously apply the principles of waiver, equitable tolling and estoppel. This year was no 
exception. The Commission found a complaint should be considered timely in Complainant v. VA, 0120142180 (November 4, 2014), because delivery of 
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the notice of right to file was signed for by an unidentified individual and complainant’s attorney submitted a sworn affidavit stating he received notice 
several days later than the signed receipt. And in Complainant v. VA, 0120114030 (September 11, 2014), the complainant argued she mailed a formal 
complaint and later contacted the agency by e-mail to confirm receipt and was told the agency would accept the e-mail as the filing of her formal 
complaint. After the agency later dismissed the complaint as untimely, the Commission reversed, finding complainant asserted she mailed it timely, 
she provided telephone records to show she followed up with the agency to make sure was received, and the agency had said it would accept the 
e-mail version. But in Complainant v. USPS, 0520120451 (March 20, 2014), the Commission granted a request for reconsideration, reversing its previous 
decision, and finding that the agency provided sufficient evidence that a complaint had not timely filed and produced a “track and confirm” tracking 
sheet showing that the notice of right to file a formal complaint had been signed by complainant’s attorney on such a date that the formal complaint 
was untimely.

Although Commission regulations provide that a complainant must file an appeal within 30 days after the agency’s issuance of the final order, the 
regulations are silent as to what happens if the agency does not issue a final order or issues a final order untimely. In two cases this year, Complainant 
v. DHS, 0120123438 (January 15, 2014) and Complainant v. Dept. of Justice, 0120140494 (February 21, 2014), the Commission held that a complainant 
must file an appeal within 30 days after the AJ’s decision becomes final (which was 40 days after receipt of the AJ’s decision) even though the agency 
failed to timely issue a final order.

The Commission reinstated complaints that had been dismissed for untimely EEO counselor contact in Complainant v. DHS, 0120141282 (November 
7, 2014), where the agency failed to show it informed the complainant of the applicable time frames, did not produce any evidence that EEO posters 
and notices were on display in the workplace and although complainant received EEO training, the agency did not provide any affidavits or other 
evidence to show that the 45 day time frame was discussed at the training; Complainant v. VA, 0120142129 (September 16, 2014), where the agency 
failed to show complainant had actual or constructive knowledge of the time limits for contacting a counselor and there is no evidence complainant 
had received EEO training during her year as a fellow; and Complainant v. Dept. of Defense, 0120140134 (February 11, 2014), whether complainant 
stated “to be perfectly honest, I didn’t know my rights” and the agency presented no evidence that complainant had knowledge of the short limitation.

The Commission reversed the dismissal of a formal complaint in Complainant v. SEC, 0120140391 (December 19, 2014), where complainant, who 
worked for a contractor but was deemed a joint employee of both the contractor and the federal government, filed a private sector charge within 
the 45 day period and contacted an agency EEO counselor within two days of being advised to do so by the EEOC’s Office of Federal Operations. The 
Commission also deemed timely a complaint that would otherwise have been timely filed but was erroneously sent to the wrong agency by the mail 
clerk for complainant’s attorney in Complainant v. USPS, 0120142668 (November 13, 2014). The Commission also excused otherwise untimely filings 
in Complainant v. Dept. of Justice, 0120142116 (October 21, 2014), where complainant filed a formal complaint one day late because the agency’s 
notice of right to file was sent by facsimile with an incorrect date stamp off by two days and complainant’s attorney relied upon the erroneous date in 
calendaring a date for filing the complaint; Complainant v. VA, 0120140346 (October 3, 2014), whether complainant relied upon incorrect information 
on the agency EEO poster about where to file a complaint in; Complainant v. DHS, 0120142248 (September 25, 2014), where complainant filed one day 
late because she had initially included the wrong zip code and resubmitted the formal complaint after it was returned as undeliverable; Complainant 
v. VA, 0520130454 (May 2, 2014), where the Commission granted a request for reconsideration brought by a complainant who filed an appeal of an 
AJ decision granting summary judgment to the agency more than a year beyond the required time period and found it was appropriate to toll the 
timeframe for filing because complainant relied upon information provided the agency and sent the appeal to a long discarded Post Office box no 
longer used by the EEOC.

The Commission, similar to most federal courts, uses a reasonable suspicion standard for determining when the 45 day statute of limitations begins 
to run. In Complainant v. Dept. of Transp., 0120142390 (November 25, 2014), the Commission found timely a complaint filed some three years after 
complainant was hired as a GS-13 instead of a GS-14, concluding that complainant did not have reasonable suspicion of discrimination until he later 
learned that other employees outside his protected class were hired at the higher level. And the Commission found timely a complaint filed some seven 
months after complainant was not promoted following a classification audit in Complainant v. Dept. of Justice, 0120131773 (June 19, 2014), because 
complainant did not have reasonable suspicion of discrimination until learning that other similarly situated employees were successful in classification 
appeals. The Commission also relaxed the timeframes in Complainant v. Dept. of Defense, 0120113182 (February 24, 2014), where complainant did not 
reasonably suspect age discrimination when he was not selected for a position but later suspected discrimination when he learned the decision had 
been made not to appoint anyone over age 37 into the position; and Complainant v. EPA, 0120140005 (February 12, 2014), where complainant did not 
have a reasonable suspicion until she learned the selectee for the position did not have the required one year of time-in-grade at the time of selection 
and the fact that complainant also did not have the required one year of time-in-grade was the reason she had been given for the nonselection.

It is exceptionally difficult to seek tolling of the various time limits for pursuing EEO complaints because of incapacitation. The Commission found 
that complainant, who underwent incapacitating surgery and began several weeks of postsurgical recovery, had not shown good cause for failing to 
file a formal complaint in Complainant v. VA, 0120141879 (September 30, 2014), in part because complainant had retained counsel even though the 
retained attorney was just becoming familiar with the case. But the Commission found good cause to extend the time frames in Complainant v. DHS, 
0120132926 (March 6, 2014), where complainant became physically incapacitated due to a serious case of the flu and surgery and in Complainant v. 
Dept. of Agric., 0120133092 (January 17, 2014), where complainant became mentally and emotionally incapacitated after her termination and provided 
evidence she was in a residential treatment facility and provided supporting documentation from her pastor, counselor, and family members that she 
had severe depression and was heavily drinking such that she could not handle her own affairs.
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AFFIRMATIVE ACTION

Biondo v. City of Chicago, 382 F.3d 680 (7th Cir. 2004), cert. den. 543 U.S. 1152 (2005).
In affirming the trial court’s finding of liability as to a racially discriminatory Chicago Fire Department promotion process, the circuit rejected the 
employer’s argument that its discriminatory practice was justified by a compelling interest in avoiding disparate impact discrimination. The court 
noted, “[i]f avoiding disparate impact were a compelling governmental interest, racial quotas in public would be the norm.”

Straughn v. Dept. of Commerce, 01A24320 (April 21, 2004).
The Commission determined that the complainant was not entitled to personal relief, even though the agency impermissibly considered sex in 
advancing a female applicant in the selection process for a supervisory position because complainant would not have been selected anyway.

The complainant, a GS-13 Criminal Investigator, alleged he was subjected to unlawful discrimination when he was not selected for a GS-14 Supervisory 
Criminal Investigator position. In its FAD, the agency admitted to impermissibly considering sex in referring candidates, and that one female candidate 
was referred “solely to appease [an agency official’s] desire for diversity [in the] candidates.” Because of the acknowledgment of discrimination, the 
Commission first noted, relying on Pryor v. USPS, 05980405 (August 6, 1999), Day v. Mathews, 530 F.2d 1083 (D.C. Cir. 1976), and 29 CFR 1614.501(b)
(l), that the agency’s burden of proof obligation is an “onerous” clear and convincing standard “inasmuch as the employer’s unlawful acts caused the 
difficulty in determining what would have resulted if there had been no discrimination.” In determining that the complainant was not entitled to 
relief, the Commission stated that: “[w]e find that the agency has shown by clear and convincing evidence that complainant would not have received 
the position in the absence of discrimination.” At the same time, the Commission made clear that: “[r]egardless of the fact that the agency was able 
to establish that it would not have selected complainant, even absent the unlawful discrimination, the complainant is entitled to declaratory relief, 
injunctive relief, attorney fees and costs.”

Gratz v. Bollinger, 539 U.S. 244 (2003).
The Supreme Court determined that the University of Michigan’s consideration of race in its current undergraduate admissions policy was not narrowly 
tailored to achieve an asserted interest in diversity and violated the Equal Protection Clause. The policy at issue automatically distributed 20 points 
(one fifth of the available points) to guarantee admission to every single “under-represented minority” applicant solely because of race.

Grutter v. Bollinger, 539 U.S. 306 (2003).
The Supreme Court concluded that the University of Michigan Law School’s narrowly tailored use of race in admissions decisions furthered a compelling 
interest in obtaining the educational benefits that come from a diverse student body and was not prohibited by the Equal Protection Clause. The policy 
at the UM Law School was to achieve student body diversity in relation to its admissions policy. The admissions policy focused on a student’s academic 
ability, coupled with a flexible assessment of a student’s talents, experiences, and potential. Admission officials were required to evaluate applicants 
based on all information available in the file, including a personal statement, letters of recommendation, an essay describing how the applicant 
would contribute to law school life and diversity, the applicant’s grade point average (GPA), and Law School Admissions Test (LSAT) score. Officials 
also looked beyond grades and scores to what were called “soft variables,” such as the recommenders’ enthusiasm, the quality of the undergraduate 
institution, the applicant’s essay, and the areas of difficulty of undergraduate course selection. While the policy did not define diversity solely in terms 
of racial and ethnic status, and did not restrict the types of diversity contributions eligible for “substantial weight,” it did reaffirm the law school’s 
commitment to diversity with special reference to the inclusion of African-Americans, Hispanics, and Native American students who otherwise might 
not be represented in the student body in meaningful numbers. By enrolling a “critical mass” of under-represented minority students, the policy sought 
to ensure their ability to contribute to the law school’s character and to the legal profession.

After the law school denied admission to petitioner Grutter, a white Michigan resident with a 3.8 GPA and 161 LSAT score, she filed the instant lawsuit, 
claiming that the university discriminated on the basis of race and in violation of the Fourteenth Amendment and other authorities. A majority of the 
Supreme Court: (1) endorsed Justice Powell’s view in Regents of the University of California v. Bakke, 438 U.S. 265 (1978), that student body diversity is 
a compelling state interest in the context of university admission; (2) found that all government racial classifications must be analyzed by a reviewing 
court under strict scrutiny; (3) deferred to the law school’s educational judgment that diversity is essential to its educational mission; and (4) determined 
that the law school’s admission program bore the hallmark of a narrowly tailored plan. As to this last point, the University’s policy considered race or 
ethnicity only as a “plus,” was flexible enough to consider all pertinent elements of diversity in light of the particular qualifications of each applicant, 
and did not establish quotas or put applicants in separate admissions tracks. The program was flexible enough to ensure that each applicant was 
evaluated as an individual and not in a way that made race or ethnicity the defining feature of the application. The law school engaged in a highly 
individualized review of each applicant’s file, giving serious consideration to all of the ways an applicant might contribute to a diverse educational 
environment.


