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INTRODUCTION

This book is a summary of notable cases, laws, and guidance ending in December 2015. It is intended to help the reader keep abreast of the latest 
developments in our employment discrimination laws, with an emphasis on federal sector employment, and to provide an easy reference for recent 
cases in particular areas of employment discrimination law. Our laws, as they are interpreted, are our collective national conscience, which evolves over 
time. Congress enacts laws—such as those that prohibit employment discrimination—and then adjudicatory bodies—such as our federal courts and 
the U. S. Equal Employment Opportunity Commission (the EEOC or Commission)—breathe life into those laws through their decisions.

I. HOW TO USE THIS BOOK

This EEO Update begins with an article that is our overview of recent developments in federal sector EEO law in 2015. This book is formatted as an 
indexed summary divided into different chapters that cover various aspects of federal sector EEO law. The material consists of our Overview Article 
followed by chapters that consist primarily of case summaries, but also including summaries of changes in EEO laws, new Commission regulations, 
and other Commission guidance. Most chapters are divided into sections. Each section is subdivided by year, with cases within each year set forth 
alphabetically. Cases issued after September 2014 are organized by the date of issuance with the most recent cases listed first. Though the material 
we cover was decided primarily over the period 2004 through 2015, we have also added a few summaries of EEO regulations and other guidance that 
we believe are helpful, and still relevant, that predate 2004. We have not summarized all cases inclusive in those years, but have reviewed many of the 
more important cases. 

Some of our case summaries are included in more than one topic area. For example, a case summary that addresses the three topic areas of disability, 
compensatory damages, and attorney fees may appear under all three headings. We have avoided repeating the full summary of these important cases 
in each of those areas by including an abbreviated case summary in each section and noting that the case is addressed in another topic area. To locate 
other references to the same case, please refer to the Table of Cases at the end of this book. Occasionally, where the summary is not very long, the full 
case summary is simply repeated in more than one section. Our summaries vary. For some cases, we have included only a very brief summary, while 
others receive a more lengthy treatment, which may include the Commission’s or a court’s explanation of how the court or Commission interprets an 
area of the law, if we think that information is helpful. As you examine an area in this book, please remember that it is not a comprehensive summary 
of the law. We are only trying to provide you with the latest developments. For a more comprehensive overview, we recommend that you do what we 
are likely to do, which is begin your search by using Ernest Hadley’s excellent reference, A Guide to Federal Sector Equal Employment Law and Practice, 
(Dewey Publications). 

This book is intended as a reference, a quick way to read and use case summaries that reflect the latest thinking of the Commission and the courts 
in the area of equal employment opportunity, with federal sector employment as the primary focus. The EEO Update is designed to help in your 
understanding of the cases, but it is not a substitute for reading the entire decisions. It is a starting place, intended to give you a quick overview of 
recent case law. The cases included in this book—such as most of the substantive decisions issued by the full Commission—and the way in which we 
summarize a case reflects our opinion as to what is important. Under no circumstance should you rely on our summaries as legal advice or even as 
unquestionably accurate. This book is intended to provide an overview of the way in which the Commission is interpreting the EEO laws. It is essential 
that you read the cases.

A. LEGEND FOR CASE CITATIONS

The following legend should help you to understand the significance of the numbers of the EEOC’s cases.

Note: Commission and Office of Federal Operations (OFO) decisions are indicated by a case name followed by a case number and the date of the 
decision. For example, Smith v. SSA, 01A5555 (October 19, 2007). Cases cited as “MSPB” or “MSPR” are Merit Systems Protection Board decisions. Other 
cases are court decisions.

The first two digits of an EEOC case number indicate the type of case, as follows:

01 = An appeal by a complainant from a decision of an EEOC administrative judge or from a final agency decision (FAD) following an agency’s 
final action. (Appeals from a decision of an EEOC administrative judge filed by federal agencies are discussed below.) This is generally a decision 
by OFO. Occasionally, in cases of importance and/or precedential cases, the full Commission will issue a decision that is also numbered “01” and 
is signed by the Secretary of the Commission, for the Commission. We have not specified, in the case citation, all of the “01” cases, but we have, 
in some important cases, so indicated within our summaries.

02 = An appeal from a decision on a union grievance.

03 = A petition to review a decision of the MSPB.

04 = A request for enforcement by the EEOC or clarification.

05 = A request to reconsider a previous EEOC decision.

06 = Compliance matters.

07 = An appeal by an agency from a decision of an EEOC administrative judge. Where the complainant and the agency both file appeals, the 
docket number for the first filed appeal is used.

A brief note about changes in the Commission’s docket numbering system.

Effective on October 1, 2006 (for Fiscal Year 2007), the EEOC began using a new database for docketing appellate cases. Readers may remember that 
the Commission had a so-called “Y-2K” problem with its earlier database that required it to use the letter A to designate cases docketed after January 
1, 2000. Cases prior to January 2000 use an eight digit docket with the first two digits identifying the type of appeal (for example if the first two 
digits were “01” that would indicate an appeal filed by a complainant); the second two digits indicated the year the appeal was filed (for example, an 
“0199xxxx” would indicate an appeal filed by a complainant in fiscal year 1999); and the last four digits represented the consecutive numbered appeal 
(for example, docket number 01990001 was the first appeal by a complainant filed in fiscal year 1999).

Beginning with fiscal year 2000, the Commission replaced the two digits identifying the year with the letter “A” to represent the “0” for year 2000, plus 
one digit. Decisions in fiscal year 2000 are designated “A0”; decisions in 2001 are designated “A1”; and so forth. (Again, as an example, the docket 
number 01A00002 would indicate the second appeal filed by a complainant in fiscal year 2000).

The new docketing data base cures the Y2K problem by replacing the two character designations for the fiscal year with a four digit designation. As an 
example, the docket number 0720080003 indicates an agency appeal (the first two digits “07” shows the appeal was filed by the agency) filed in fiscal 
year 2008 (the “2008” that follows the “07”) and that it was the third such appeal by an agency docketed by the EEOC that fiscal year (the “0003” that 
follows the year).
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In October 2013, the EEOC began removing the names of federal sector employees who file EEO complaints for case captions and replacing the names 
with the term “Complainant”. As you will see in this text, we follow this format for decisions issued after that date. In October 2015, the EEOC announced 
that it would begin using randomly generated names to replace the generic term “Complainant” in case captions. We again have followed this format 
for decisions issued after that date. Although the Commission has retroactively applied randomly generated names to some cases issued before this 
effective date, we have not revised such citations.

B. TERMS OF REFERENCE 

II. SUMMARY OF RECENT TRENDS IN THE LAW

As in the past, in this section we briefly summarize important decisions from the Commission issued in the past year, 2015, as well as a few Supreme 
Court cases and circuit decisions and offer our comments about the significance of these, noting any trends. Readers are reminded that the case 
summaries are not intended to be used as a substitute for legal research or for reading the source materials, but rather should provide enough 
information about the case to determine if a particular case is one the reader may want to pull and read in its entirety.

A. AGE DISCRIMINATION

It is rare to see claims of disparate impact on the basis of age succeed, so it is no surprise that such an effort was unsuccessful in Complainant v. Dept. 
of Interior, 0120132477 (March 19, 2015). The complaint alleged discrimination on the basis of his age, 70, when he was denied family housing at the 
Grand Canyon National Park because there were no units that could accommodate family members. The Commission found there was insufficient 
evidence to demonstrate that the policy had a disparate impact on applicants over age 40. The only other ADEA claim we found worthy of inclusion 
this year was Complainant v. DHS, 0120140396 (January 23, 2016), where the Commission reversed an agency dismissal of a case finding that it was not 
barred from proceeding by a previous settlement that was global in nature, where the settlement agreement did not reference the ADEA or any of the 
language required by the of the OWBPA.

B. ATTORNEY FEES

In the years since passage of the Civil Rights Act amendments of 1991, which first provided for compensatory damages in Title VII, ADA, and Rehabilitation 
Act claims, complainants have been represented with increasing frequency by attorneys and the Commission has developed a fairly sophisticated 
body of law concerning awards of such fees to prevailing parties. Although it may seem obvious when a complainant is a prevailing party, the analysis 
may not be so simple as we see in Evelyn S. v. VA, 0120130486 (November 24, 2015), where the Commission reversed in AJ’s determination that the 
complainant was not entitled to attorney fees because of a lack of success in disparate treatment and harassment claims and where the complainant 
prevailed only in a finding of retaliation resulting in the medical center director receiving eight hours of EEO training. The Commission found that 
complainant was nonetheless a prevailing party entitled to attorney fees. And in Will K. v. VA, 0120151368 (October 21, 2015), the Commission found 
complainant was a prevailing party entitled to an award of attorney fees in seeking to obtain compliance with a settlement agreement where her 
attorney alleged breach at least three times before finally receiving a written response from agency counsel and who only got the agency to comply 
by noting that the attorney was prepared to go to the Commission with the breach of settlement claim.

There are always a handful of cases concerning the hourly rate sought by counsel and this year was no exception. In Janel B. v. Dept. of Justice, 
0120132683 (November 4, 2015), the Commission modified an award of attorney fees from an hourly rate of $250 per hour to $400 per hour to an 
attorney in Alabama, finding that the appropriate market rate should be based upon that charged by attorneys in the Birmingham, Alabama, area. In 
a decision that was inconsistent with previous decisions from the Commission and from cases in the federal courts, Ela O. v. NSA, 0720130021 (October 
30, 2015), the Commission found that the Washington DC area Laffey matrix hourly rates were appropriate but, at the rates in place at the time the 
services were provided rather than at the time that the award of fees was made. In marked contrast, and more consistent with previous Commission 
decisions and decisions from the federal courts, was Complainant v. Broadcasting Board of Governors, 0720140003 (September 11, 2015) where an AJ 
awarded attorney fees at the current Laffey matrix. This award was affirmed on appeal and the Commission rejected the agency’s argument that an 
increased award because of the delay in payment of fees was inappropriate because it was caused by the AJ taking approximately four years to issue 
a decision.

In another case addressing the application of the so-called Laffey matrix, Complainant v. Dept. of Transp., 0720140022 (September 16, 2015), the 
Commission found counsel was entitled to the hourly rate of $450 as provided for in the Laffey matrix even though the actual amount charged to the 
client was lower where complainant’s attorney demonstrated he entered into an agreement at a lower market rate because he knew complainant 
would otherwise be financially burdened. And in Sanora S. USPS, 0120133235 (December 11, 2015), the Commission found an award of attorney fees at 
the prevailing market rate in Houston, Texas, was inappropriate and instead awarded fees at the higher Laffey matrix rate for Washington, DC.

It is common for attorney fees to be adjusted if there is lack of success on all issues and the most common means of doing so is to make an across-the-
board reduction. But the Commission found a 10% across-the-board reduction sought by the agency in Maryanne S. v. Dept. of Justice, 0720140028 
(December 30, 2015), because of a duplication of tasks between attorneys was not warranted because the matters were inextricably intertwined, and 
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it found a 33% reduction sought by the agency in Zoila P. v. Dept. of Justice, 0720130036 (November 24, 2015) (a case in which Gary Gilbert was counsel) 
was unwarranted because the AJ had already taken this fact into account in awarding $228,170 in fees. In Kerrie F. v. SSA, 0720140026 (October 29, 
2015) (another case in which Gary Gilbert was counsel), the Commission affirmed an award of $348,000 in attorney fees, rejecting the agency’s request 
for further across-the-board reductions and noting that the AJ had already made various deductions for specific tasks and had taken a 10% across-
the-board reduction in fees for the liability portion of the case to take into account the unsuccessful claims where complainant prevailed on the most 
important claims. The Commission also applied a 25% across-the-board reduction in Complainant v. TVA, 0120133384 and 0120133385 (September 
15, 2015), primarily because of redundancy in billing by some 16 attorneys in the firm who did work on the case and affirmed a 50% across-the-board 
reduction by an AJ in Karry S. v. Dept. of Air Force, 0720140038 (October 9, 2015), where there were excessive billing entries for conferences between 
complainant’s attorneys and the fee petition contained vague and duplicative entries. But it denied the agency’s requests for an across-the-board 
reduction in Complainant v. Dept. of Justice, 0720150006 (June 15, 2015), where the Commission agreed with an AJ that the issues and the two claims 
before the AJ were distinct and that the AJ had more properly reduced the award of fees by the number of hours spent prosecuting the unsuccessful 
claim, and in Samuel R. v. VA, 0120140216 (February 25, 2015), where the Commission found no basis for a 33% reduction.

Turning to the flip side of across-the-board reductions of attorney fees, we note that under certain limited circumstances an EEOC AJ may award an 
across-the-board fee enhancement. We saw one such example this year in Augustine S. v. DHS, 0720110018 (October 22, 2015), where the Commission 
affirmed a 20% fee enhancement because of the exceptional results obtained, including $250,000 in compensatory damages.

Among the other interesting cases from the Commission concerning awards of attorney fees were Complainant v. Dept. of Justice, 0720140029 (April 22, 
2015), where the Commission in relevant part found that the hourly rate for travel to and from the hearing site should be at one half of the attorney’s 
normal market rate; Zoila P. v. Dept. of Justice, 0720130036 (November 24, 2015), where the Commission refused to recognize complainant’s assignment 
of rights to attorney fees to her counsel; Complainant v. Dept. of Interior, 0120132943 (February 10, 2015), where the Commission dismissed for lack of 
standing an appeal filed by complainant’s former counsel contesting the agency’s decision to pay attorney fees directly to the complainant rather than 
to the attorney; Complainant v. DHS, 0720130035 (October 20, 2015), where the Commission found an AJ erred in finding that it was unreasonable for 
complainant to have two attorneys at deposition, noting that both attorneys were very involved in preparing for discovery and litigation and focused 
their time and attention on different witnesses; Complainant v. DHS, 0720140014 (August 19, 2015), where the Commission affirmed an AJ’s conclusion 
that the agency did not meet its burden to show that complainant’s decision to retain out of town counsel was unreasonable; Complainant v. Dept. 
of Justice, 0720140036 (September 22, 2015), where an AJ found retaliation but did not award attorney fees because of “the likelihood of appeal” and 
the Commission remanded the case to the AJ to consider an award of attorney fees; and Complainant v. SSA, 0120132975 (July 30, 2015), where the 
Commission affirmed an agency’s decision not to award any attorney fees following a finding of discrimination because the petition was untimely filed 
by nearly a year and lacked specificity.

C. CLASS ACTIONS

Revisions to the EEOC’s MD-110, issued in August 2015, provide some elaboration as to a change mandated by the Commission’s 2012 regulatory 
amendments that now provide that an AJ’s decision on the merits of a class complaint is a final decision, rather than a recommended decision, which 
an agency can implement or appeal. There were, not surprisingly, no decisions from the Commission pertaining to the new regulations so we shall 
need to wait for another day to see how the parties manage to botch the new guidance.

Most of the action in class action litigation before the EEOC dealt with the question of whether the purported class should be certified rather than the 
merits of the cases. There were three instances in which the Commission reversed agency final orders that had found no basis to certify a class and 
instead remanded for further administrative processing. In the first of these, Complainant v. Dept. of Justice, 0720110008 (September 15, 2015), the 
Commission rejected an agency effort to overturn an AJ certification of the class which consisted of all employees who had been denied promotions 
based on the pattern and practice of retaliation against individuals who engaged in protected EEO activity. The agency relied on the recent Supreme 
Court decision in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011) to argue that the class was improperly certified because the members were 
different grades and duty locations. But the Commission found the Supreme Court case not to be applicable. In Complainant v. Dept. of Defense, 
0120103592 (September 9, 2015), the Commission found an AJ erred in not permitting precertification discovery regarding the issues of commonality, 
typicality, and numerosity and remanded for further processing. And in Complainant v. Dept. of Justice, 0720140032 (May 29, 2015), the Commission 
rejected the agency’s challenge to an AJ certification of a class of female correctional officers, concluding that the requirements of commonality, 
typicality and numeracy were met as there were at least 87 purported members in the class and also finding that the agency had not demonstrated 
that the class legal representative could not adequately represent the interests of the class. 

In a fourth somewhat related case, and we note the third pending class-action involving the Department of Justice, the agency sought reconsideration 
of a previous Commission decision certifying a class and in its decision, Fogg v. Dept. of Justice, U.S. Marshals Serv., 0120073003 (July 11, 2012), recons. 
den., 0520120575 (November 17, 2015), the Commission rejected the agency assertion that the Supreme Court’s decision in Wal-Mart Stores v. Dukes 
should bar the class action from proceeding because of a lack of commonality. Although the Commission rejected the request for reconsideration, it 
did on its own motion reopen and modified the previous decision to limit the class to certain allegations involving promotions in recruitment where 
there is evidence of centralized control and an agency-wide policy. In the only other class-action Commission decision we found notable, Complainants 
v. Dept. of Defense, 0120141231, 0120141151, 0120141226, 0120141227, 0120141228, 0120141229, 0120141230, 0120141232, 0120141233, 
0120141239, 0120141240, 0120141241, 0120141242, 0120142556 (June 30, 2015), the Commission affirmed an agency final order which adopted an 
AJ determination that a proposed class asserting a practice of not selecting black males to fill principal positions in South Korea should not be certified 
because the purported class consisted of only 15 employees who alleged different bases of discrimination at different agency locations.

D. COMPENSATORY DAMAGES

Moving to the subject of compensatory damages, we observe that the Commission continued its trend of giving considerable deference to awards from 
its AJs and, in those instances where there is a modification of the award, it was more common to see an increased award then to see a judge’s decision 
decreased. Once again we encourage the reader to notice the significance of the nature and severity and duration in the discussion of damage awards 
together with the degree to which the agency’s actions actually caused the harm or whether there were other contributing factors. As in previous 
years, we begin with lesser dollar amounts and observe the different evidence and harm required for higher awards. For those decisions awarding less 
than $5,000, there was Harry E. v. USPS, 0120123142 (March 20, 2015), where the Commission affirmed a modest award of $500 when complainant 
was not allowed to wear a jacket on two occasions; Complainant v. DHS, 0120130053 (September 17, 2015), where the Commission awarded $750 to a 
complainant following a finding of a per se act of retaliation when her supervisor attempted to intimidate her and she suffered only a minimal amount 
of emotional distress with much of the harm suffered being caused by personal problems unrelated to her employment; Kathy D. v. DHS, 0720100011 
(October 15, 2015), where the Commission affirmed an award of $4,500 in nonpecuniary compulsory damages to a victim of disability discrimination 
who feared the agency was trying to terminate her, felt sad and depressed, had sleepless nights, mood swings and crying spells and who had suicidal 
ideation but where the agency’s liability was limited because many other non-work related factors contributed to complainant’s the emotional harm; 
and Complainant v. USPS, 0120132114 (May 29, 2015), in which the Commission increased an award of compensatory damages from an agency FAD 
from $1,000 to $5,000 to complainant who received a letter of warning in retaliation for requesting reasonable accommodation and he suffered 
insomnia, headaches and mood swings but where some of the medical evidence provided was from a period of time prior to the discrimination.

In awards of compensatory damages ranging from $5,000–$10,000, we include two decisions from EEOC AJs. Both decisions were affirmed by the 
Commission. In Complainant v. USPS, 0720140025 (September 28, 2015), the Commission found an award of $7,500 to be appropriate where it was 
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based on complainant’s own testimony that she experienced depression, anxiety, chest pains, lack of concentration, crying spells, headaches, fatigue, 
sleeplessness and a variety of other symptoms but where the AJ observed that complainant provided little evidence beyond her own testimony to 
support the claim for damages. And in Complainant v. USPS, 0120132417 (July 2, 2015), the Commission affirmed an AJ award of $10,000 for emotional 
distress to complainant whose former supervisor gave a negative reference in retaliation for her EEO activity, rejecting an appeal by the complainant 
that the award should be higher because of her inability to find work and where the Commission noted that most of her distress resulted from her lack 
of continuous employment. 

The Commission increased the award of compensatory damages in agency FADs in two of the three cases we discuss, the exception being Complainant 
v. USPS, 0120140548 (March 20, 2015), where the Commission affirmed the agency’s award of $10,000 in nonpecuniary damages to a complainant 
who experienced feelings of depression, anger, sorrow and loss of self-esteem, noting that the agency included a detailed analysis of the award in its 
FAD and observing that complainant’s use of sick leave and absence from the workplace for an extended period of time was not shown to be related 
to the agency’s misconduct, but rather to flashbacks from previous trauma. The two cases that saw an increase in awards, were Complainant v. Dept. 
of Treasury, 0120123017 (April 24, 2015), where the Commission increased a $1,500 award of compensatory damages in an agency FAD to $10,000, 
finding that amount appropriate where complainant developed headaches requiring medication for three months, suffered nightmares, and friends 
and family members submitted affidavits to support her claims, but where the duration of more than two years could also be attributed to other 
allegations of discrimination for which she did not prevail and in which she did not submit any medical records to support her claim; and Complainant 
v. Dept. of Treasury, 0120133266 (February 11, 2015), recons. den., 0520150280 (July 30, 2015), where the Commission bumped up an award of $7,000 in 
an agency FAD to $10,000 to an employee with multiple sclerosis who was not provided needed accommodations in the workplace and who became 
anxious and depressed about the state of her health, fearing she would suffer more seizures and having feelings of humiliation, depression, anguish, 
anxiety and despair.

With one exception, the Commission affirmed all of the awards by AJs of compensatory damages in the range of $10,000–$50,000 but, in contrast, 
modified several of the awards in this range that arose as a result of the FAD. Among the decisions from EEOC AJ’s were Kerrie F. v. SSA, 0720140026 
(October 29, 2015) (in which Gary Gilbert, one of the authors was counsel), where the Commission affirmed an award of $15,000 in compensatory 
damages to the complainant who prevailed in her allegations of retaliation when her work was subjected to consisted unwanted scrutiny, resulting in 
her being placed on a performance improvement plan, where complainant suffered from chest pains, nightmares, sweating, sleeplessness, headaches 
and felt treated like a dog. The Commission also affirmed an AJ’s award of compensatory damages of $23,375 in Elbert H. v. VA, 0120140032 (November 
13, 2015), to the victim of retaliation who testified her termination “was a terrible blow” that “still chokes me up to this day” and who suffered increased 
blood pressure, embarrassment and weight gain; $33,000 in Zoila P. v. Dept. of Justice, 0720130036 (November 24, 2015) (another case in which Gary 
Gilbert was counsel), where an Assistant U.S. Attorney was subjected to sex discrimination and retaliation when a transfer request was denied, among 
other acts, and she became horribly upset and disheartened, felt uncomfortable, dejected, beaten down, distraught, and that her career was irrevocably 
damaged but where the AJ discounted the award due to other nondiscriminatory incidents that caused or contributed to her emotional distress and 
that were otherwise untimely; $35,000 in Complainant v. Dept. of Justice, 0720150006 (June 15, 2015), where the Commission rejected cross appeals by 
both parties and found the award appropriate given that complainant suffered from sleeplessness, anxiety, and increasing migraine headaches, and 
that she and her family decided to relocate to escape the retaliation; $50,000 in Complainant v. Dept. of Justice, 0120123467 (April 3, 2015), where the AJ 
found complainant credibly and emotionally testified, with corroboration by a friend and coworker, that she suffered extreme stress, shock, humiliation 
and suffered from headaches, rashes, weight fluctuation, high blood pressure depression, anxiety, insomnia and other symptoms; and $50,000 in 
Complainant v. VA, 0120130353 (September 9, 2015), where the victim of sexual harassment had pre-existing conditions which was exacerbated by 
the discrimination. In the one instance where the Commission modified an award of compensatory damages from an AJ, Complainant v. Dept. of Air 
Force, 0720090009 (June 5, 2015), the Commission found an award of $100,000 was excessive and noted that the AJ had applied a clear error of law 
because the award was clearly intended to punish the agency for its repeated discriminatory conduct and lack of good faith in the EEO process, with 
the Commission noting that punitive damages are not available against the federal government.

Nearly all of the agency awards of compensatory damages in the range of $10,000–$50,000 were increased by the Commission, with the sole exception 
among the cases we discuss this year being Complainant v. USPS, 0120123393 (February 25, 2015), where the Commission affirmed and awarded 
$15,000 in nonpecuniary compensatory damages, rejecting an appeal by complainant who asserted that the award should be increased because 
complainant still periodically saw the harasser in the workplace. Other agency FADs did not fare so well, such as in Complainant v. TVA, 0120133384 and 
0120133385 (September 15, 2015), where the agency clearly misapplied the law and awarded a mere $1,000 to the victim of race discrimination who 
was not selected for a position because there was no evidence of pecuniary losses and complainant did not submit medical evidence to support the 
claim. The Commission found neither was necessary and found $35,000 to be a more appropriate award because complainant suffered from anxiety, 
depression, mental anguish, chronic sleeplessness, and suffered ongoing humiliation and damage to his reputation. The Commission increased awards 
of: $5,000 to $35,000 in Sanora S. USPS, 0120133235 (December 11, 2015), where complainant suffered progressively more serious symptoms of anxiety, 
depression, intense headaches pain in her neck and shoulders, feelings of being overwhelmed and where testimony from friends, coworkers, and her 
minister corroborated that her relationships with others had deteriorated, and that she had been overcome with feelings of sadness, pessimism 
and had weight fluctuation, frequent crying spells and otherwise suffered loss of enjoyment of life; $6,000 to $20,000 in Yun C. v. USPS, 0120141368 
(October 13, 2015), in a case in which the authors think perhaps the Commission was punishing the agency for failing to take more appropriate 
corrective action, and where complainant was subjected to sexual harassment and suffered anxiety, mental anguish, and feelings of unworthiness 
and humiliation; $12,000 to $50,000 in Complainant v. Dept. of Justice, 0120122924 (September 11, 2015) where complainant was denied reasonable 
accommodations and suffered anxiety, hypervigilance, fear of crowds, and insomnia, and had flashbacks to childhood trauma; and $30,000 to $50,000 
in Janel B. v. Dept. of Justice, 0120132683 (November 4, 2015), to a victim of retaliation subjected to humiliating and punitive behavior for approximate 
14 months and have presented evidence from friends, colleagues in the defense bar and family members who corroborated that she suffered stress, 
anxiety, depression, hypertension and exacerbation of her diabetes and an overall decline in her health and who went from being described as a 
vivacious woman to someone who is broken and tired.

For awards of compensatory damages in the $50,000 to $100,000 range, all but one of the decisions from AJs were affirmed, and agencies fared 
better but still had only half of the decisions affirmed, while the others were increased. The one decision from an AJ that was bumped up was Emiko 
S. v. Dept. of Transp., 0120120933 (February 20, 2015), in which the Commission modified an award of $45,000, increasing it to $60,000 to a victim of 
disability discrimination who was not considered for a vacant funded position as a form of reasonable accommodation and suffered panic attacks, 
hair loss, weight gain, lost sleep, crying spells, feelings of despondency, and migraines, among other symptoms. The Commission affirmed awards 
of compensatory damages by AJs in Yessenia H. v. VA, 0720070027 (October 13, 2015), where the Commission rejected an appeal by the agency 
in finding that the complainant who was denied reasonable accommodation and whose medical information was improperly disclosed suffered 
feelings of being worthless and less confident, became angry and frustrated, disillusioned about the future of her career, lost interest in activities 
and hobbies she previously enjoyed and suffered a variety of other symptoms; Complainant v. Dept. of Transp., 0720140022 (September 16, 2015), 
where the Commission also affirmed an award of $60,000 from an AJ for complainant who suffered sleeplessness, anxiety, stress, and depression and 
provided documentary evidence and statements from her treating physician; in Complainant v. Dept. of Justice, 0120120012 (July 15, 2015), where a 
victim of sexual harassment suffered panic attacks, anxiety, crying, lack of concentration, and was hospitalized for depression. 

Agency FADs with fairly large awards were affirmed in Adina P. v. VA, 0120132450 (December 11, 2015), where complainant was awarded $60,000 after 
she was denied reasonable accommodation and terminated because of her disability and she suffered emotional distress, depression, sleeplessness, 
anxiety, hopelessness, and uncontrollable crying, and in Billy B. v. VA, 0120132680 (November 19, 2015), where the Commission affirmed an award 
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of $85,000 to a veteran service representative it was subjected to disability discrimination when it denied him reasonable accommodation and 
constructively discharged him and as a result he suffered and exacerbation of his PTSD. Awards of damages in agency FADs were modified upwards in 
Complainant v. Dept. of Interior, 0120131110 (September 18, 2015), where the Commission increased an award of $25,000 to $75,000 to a victim of racial 
harassment who went from being a bubbly person to one who was always depressed and sought assistance from a psychologist, psychiatrist and other 
healthcare providers because of depression, anxiety, and insomnia, and in Samuel R. v. VA, 0120140216 (February 25, 2015), where the Commission 
increased an award of $30,000 in a FAD to $100,000 to a victim of disability discrimination who was not provided needed reasonable accommodations 
and who then experienced humiliation, depression, stomach pain, irritable bowel syndrome, shingles, sleep disorder, anxiety, and depression and 
whose wife corroborated his testimony and noted substantial damage to the marital relationship.

The Commission affirmed all of the awards of nonpecuniary compensatory damages by its AJs over $100,000, although we include in this section one 
decision from an AJ that was bumped up from $55,000 to $125,000. The only agency FAD we include in the section was actually a modest award of 
$13,000 which was bumped up $275,000.

We begin with the one AJ decision that was modified by the Commission, Complainant v. DHS, 0720130035 (October 20, 2015), where the Commission 
increased an award of compensatory damages of $55,000 to $125,000 (another case where Gary Gilbert was counsel for complainant) to the victim 
of retaliation. The Commission found the AJ improperly limited the length of the harassment to less than one year and found that it continued for 
some four years and that complainant was diagnosed with depression, was treated by a psychologist for depression and anxiety that tested in the 
severe range, and suffered from multiple symptoms of panic attacks, and anxiety, including shortness of breath, blurry vision, increased heart rate, 
chest pains, sweating, bouts of vomiting and diarrhea, rapid weight gain, low self-esteem, chronic nightmares and he had damaged his professional 
reputation and caused damage to family relationships. The Commission affirmed awards of $120,000 in Complainant v. USPS, 0720130028 (June 10, 
2015), where a victim of harassment based on sex suffered feelings of paranoia, became anxious and depressed, suffered insomnia, and had difficulty 
with marital relations, among other symptoms; $174,500 in Maryanne S. v. Dept. of Justice, 0720140028 (December 30, 2015), in which a victim of 
hostile work environment based on retaliation that lasted for some 18 months leading to a diagnosis of depression, and anxiety, and treatment by 
a clinical psychologists because of panic attacks with additional symptoms of difficulty sleeping, poor appetite, fatigue, and eventual referral to a 
psychiatrist for intensive therapy and psychotropic medication; and $250,000 in Augustine S. v. DHS, 0720110018 (October 22, 2015), where the victim 
of disability discrimination because of a failure to accommodate was forced off the job and applied for disability retirement and suffered emotional and 
physical harm for almost an entire decade having been diagnosed with depression, sleep disturbances, and exacerbation of physical harm including 
excruciating joint pain and swelling, among many other symptoms, based on what the AJ described as compelling and credible testimony that was 
unrebutted by the agency. The sole award of damages from an agency FAD that we discuss here, is Brendon L. v. USPS, 0120141161 (February 3, 2015), 
where the Commission struck an obviously insufficient award of $13,000 to the victim of harassment that lasted for nearly 2 ½ years and became 
depressed, withdrawn, suffered panic attacks, and who would skip family dinners, became less communicative and more isolated at home and at work. 
The Commission found an award of $150,000 to be more appropriate.

Other compensatory damage decisions worthy of note include: Gregg Y. v. TVA, 0120132920 (November 17, 2015), where the Commission found the 
agency appropriately denied any claim for compensatory damages because complainant did not request them during the informal or formal stages 
of his complaint and included no evidence to support such a claim other than that he suffered “aches and pains and misery”; Complainant v. DHS, 
0720130024 (February 12, 2015), in which the Commission agreed with the agency that an AJ improperly awarded $14,000 in compensatory damages 
for the complainant who only prevailed on a claim of age discrimination, noting that compensatory damages are not available in age cases; and in 
Complainant v. DHHS, 0120132360 (July 9, 2015), where the Commission reversed an agency’s finding that it had a good-faith defense to a claim for 
compensatory damages and a failure to accommodate disability claim and remanded the case for further processing.

There were a handful of interesting decisions concerning claims for pecuniary damages and we begin with Sanora S. USPS, 0120133235 (December 11, 
2015), where the Commission rejected a claim for pecuniary damages for loss of real estate earnings of some $360,000 because the Commission found 
there was no adequate explanation to show that complainant would have had such earnings and described the claim for lost income as “speculative 
at best”. The Commission also rejected claims for pecuniary losses in Adina P. v. VA, 0120132450 (December 11, 2015), where the Commission found 
no evidence of a causal relationship between hospital bills for care that was unrelated to the alleged discrimination; in Complainant v. Dept. of Justice, 
0120122924 (September 11, 2015), where the Commission found insufficient evidence to show that a claim for lost wages and for the costs of 
borrowing from her TSP account was causally related to the discrimination; in Harry E. v. USPS, 0120123142 (March 20, 2015), where the Commission 
affirmed an agency FAD that found complainant was not entitled to a loss of over $70,000 of income as a jazz musician after he was not allowed 
to wear a jacket on two occasions because such a claim was purely speculative; and in Complainant v. USPS, 0120140548 (March 20, 2015), with 
the Commission unpersuaded that there was a causal relationship between a bankruptcy filing fee after complainant was not selected for a labor 
relations specialist position, or that there was any nexus between claimed costs for medical visits and pharmacy costs and the agency’s actions. And 
in addressing the extent to which an agency is liable for care related to a pre-existing condition that was exacerbated by discriminatory actions of 
the agency, the Commission affirmed a 50% reduction of out-of-pocket expenses in Janel B. v. Dept. of Justice, 0120132683 (November 4, 2015), and 
in a similar vein modified the decision of an AJ in Complainant v. Dept. of Justice, 0120123467 (April 3, 2015), finding that the AJ improperly denied 
any claim for pecuniary damages and instead awarding 50% of the out-of-pocket pecuniary losses for medical care. We conclude our discussion of 
compensatory damages with Lonnie H. v. USPS, 0120111230 (October 22, 2015), a case in which the Commission rejected a request for interest on 
awarded compensatory damages, noting that the issue is well settled and that no such relief is available.

E. CONSTRUCTIVE DISCHARGE/RETIREMENT

The Commission found two agencies created work environments so intolerable, a reasonable person would feel he or she had no choice but to resign, 
thus creating liability for a constructive discharge. In the first, Arnold C. v. USPS, 0120093856 (November 3, 2015), the complainant requested not to 
be involuntarily reassigned because of his major depression and identified two alternate positions. Instead of accommodating him, the agency sent 
him for a fitness for duty examination, told him he could no longer use sick leave to cover his absences, required him to report for an investigative 
interview, and instructed him to report to work. The Commission disagreed with the MSPB and found that the complainant’s subsequent retirement 
was involuntary and therefore a constructive discharge. In Kiera H. v. Dept. of Air Force, 0520140092 (February 13, 2015), the Commission also found an 
employee was constructively discharged when her removal was rescinded but she was forced to go back to work for the same supervisor who fired her 
in the first place. This case is also discussed in our chapters on “Harassment (Not Sexual)” and “Sex (Gender) Discrimination.”

F. COURT PROCEDURES AND ISSUES
We seldom include decisions from the courts of appeal or district courts in our annual EEO update, but the decision in Moreland v. Johnson, 806 F.3d 
961 (7th Cir. 2015), is one we think is of considerable interest to those in the federal sector. The case derives from an administrative proceeding before 
the EEOC in which the complainant, a FEMA employee, filed a complaint alleging discrimination on the bases of race, age, and sex. During the EEOC 
hearing, the complainant learned that two witnesses were compensated for their time and travel expenses to the hearing but she was not. When she 
sought to raise the allegation before the EEOC judge, he advised her to initiate a new formal complaint that the agency then dismissed, noting she 
should have amended her formal complaint, and the EEOC agreed. After filing a civil action, the complainant fared no better as a plaintiff as the District 
Court dismissed the claim for failing to exhaust administrative remedies, but the Court of Appeals disagreed and found that the plaintiff should be 
permitted to pursue her claims of retaliation.
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G. DISABILITY DISCRIMINATION

Although the Americans With Disabilities Act Amendments Act (ADAAA) became effective on January 1, 2009, the Commission continues to address a 
backlog of cases arising under the pre-ADAAA legal framework. For example, in Collin R. v. USPS, 0120080977 (October 14, 2015), the EEOC found that 
the complainant, who had ankle issues, was not substantially limited in a major life activity as a result of his medical condition and his use of orthotics 
in his shoes constituted a mitigating measure. Although there was no discrimination found because the complainant could not establish coverage for 
his disability, the Commission shared the AJ’s frustrations that the complainant had to file a complaint against the agency when he only sought his 
own stool for his workspace. In another case applying a pre-ADAAA framework, the Commission found that the complainant was substantially limited 
in the major life activity of lifting and the agency failed to accommodate the complainant when it did not provide her with light duty. In McKenzie 
L. v. USPS, 0120073428 (October 14, 2015), the Commission overturned the AJ’s findings and found the complainant was substantially limited in the 
major life activity of performing manual tasks because her medical conditions caused her to have problems regulating her body temperature, as well 
as stiffness, pain, and numbness. 

Turning to the federal government’s obligation to reasonably accommodate qualified individuals with disabilities, the EEOC, as it does every year, found 
that agencies failed to provide appropriate accommodations. In Augustine S. v. DHS, 0720110018 (October 22, 2015), the EEOC found that the agency 
failed to accommodate an employee with arthritis for almost a decade, which resulted in his separation from the agency on disability retirement 
(as we discuss elsewhere, he received $250,000 in nonpecuniary compensatory damages). The EEOC found the agency failed to accommodate an 
employee with fibromyalgia when it ignored her request for accommodations during a fire drill and her supervisors required her to walk back and 
forth between her desk and their offices in Iliana S. v. Dept. of Justice, 0120081848 (October 13, 2015). In Complainant v. DHS, 0720140021 (August 19, 
2015), the EEOC found the agency failed to accommodate an employee with learning disabilities who required more time to complete tests and other 
accommodations in his position as a border patrol trainee/intern. Although the agency argued that the complainant was not qualified for the position, 
the EEOC was not convinced, pointing to the fact that he had obtained a promotion from a GS-5 to GS-7 by meeting the necessary requirements. 
The agency failed to accommodate an employee with ADD and borderline personality disorder who needed an orderly work environment with clear 
goals and feedback from supervisors in Complainant v. DHHS, 0120132360 (July 9, 2015). And in Complainant v. Dept. of Justice, 0120121339 (May 8, 
2015), recons. den., 0520150404 (November 12, 2015), the EEOC found that the agency failed to accommodate an employee who used crutches with 
forearm braces and instead began a campaign to get rid of her by reassigning her into a position with physical requirements she could not meet, and 
subsequently placing her on performance improvement plans when she could not perform the work. 

The EEOC addressed several cases where employees sought modified work schedules as reasonable accommodations. In Harland B. v. Dept. of Treasury, 
0120130672 (December 10, 2015), the EEOC found that the agency should have granted the complainant’s request for longer breaks to allow him time 
to get back to his work space (he had paralysis in his right leg and foot and used a brace). In Complainant v. USPS, 0120132617 (August 11, 2015), the 
EEOC found discrimination and chastised the agency which concluded that the complainant’s request to work during daylight hours did not relate to 
his ability to perform the essential functions of the position and therefore closed the request for accommodation without acting on it. 

Requests to telework as a reasonable accommodation continue to be a hot topic and this year was no exception. In one of the most important cases of 
2015, in Lavern B. v. DHUD, 0720130029 (February 12, 2015), recons. den., 0520150357 (October 1, 2015), the EEOC pointed to the federal government’s 
obligation to act as a model employer to employees with disabilities and found that the complainant’s request not to commute triggered the 
accommodation process, and the agency could have allowed the complainant to telework without undue hardship. In Clayton C. v. Dept. of Transp., 
0120120350 (November 17, 2015), the EEOC found the agency failed to accommodate an employee who was blind and who sought to telework 
two days per week with the option to change his telework days occasionally. However, telework does not always allow an employee to perform the 
essential functions of his or her position. In Complainant v. DHS, 0120130319 (July 15, 2015), the EEOC agreed with the agency that an employee who 
spent 80% of her time working directly with clients in the office could not telework as an accommodation. 

Turning to when delays in providing reasonable accommodation constitute denials of reasonable accommodation, the EEOC held in Yessenia H. 
v. VA, 0720070027 (October 13, 2015) that taking more than four months to provide a complainant who had migraines with appropriate lighting 
constituted a denial of accommodation, and in Complainant v. Dept. of Treasury, 0120132563 (August 11, 2015), taking more than three months to order 
a replacement chair for an employee with a back impairment constituted a denial. 

The Commission rarely credits agency arguments that providing an accommodation would pose an undue hardship to the employer. However, 
in Gerald L. v. VA, 0120130776 (November 10, 2015), the EEOC agreed with the agency that it would pose an undue hardship to accommodate a 
physician who worked at a medical center in Tulsa, Oklahoma, and could not travel to a medical center in Muskogee, Oklahoma, because of his medical 
conditions. The EEOC agreed with the agency that it did not have to provide him with accommodation and not requiring him to travel would have 
posed an undue hardship as it would have resulted in a denial of patient care. 

For our readers who work at or deal with cases concerning the Department of Homeland Security, this year the Commission also addressed some cases 
regarding the interaction between the Aviation and Transportation Security Act (ATSA) and the Rehabilitation Act. In Complainant v. DHS, 0720130017 
(June 30, 2015), the EEOC agreed with the AJ that the agency cannot rely upon the ATSA to “deny Rehabilitation Act protections with impunity” 
and found that it unlawfully denied employment to an applicant who took immunosuppressant medications because of a liver transplant seven 
years before she applied for a position with the agency. In Kathy D. v. DHS, 0720100011 (October 15, 2015), the EEOC found that the agency failed 
to accommodate a transportation security officer for a period of time when she could meet the lifting requirements of the ATSA but still required 
accommodation for her workplace injury. In Marielle L. v. DHS, 0720140024 (October 22, 2015), the EEOC found that the ATSA did not excuse the agency 
from considering reassignment as a reasonable accommodation for transportation security officers who did not meet the statutory requirements of 
the position. 

The Commission also addressed several cases where reassignment as an accommodation, referred to as “the accommodation of last resort,” was at 
issue. In Arnold C. v. USPS, 0120093856 (November 3, 2015), a case also discussed under Constructive Discharge, the EEOC found the agency failed to 
accommodate an employee with major depression who requested reassignment so he would not have to transfer to a position away from home. In 
Harold M. v. Dept. of Air Force, 0120081812 (October 14, 2015), the EEOC found the agency should have accommodated the complainant by reassigning 
him to a position where he could perform the essential functions of the position, a production controller position, instead of one where he could 
not meet the physical requirements, a security guard position. And in Geraldine B. v. VA, 0120090181 (October 13, 2015), the EEOC found that the 
complainant had identified other positions she could have performed within her physical restrictions and the agency erred when it did not consider 
reassignment and instead removed her for lack of productivity. 

Although an agency can avoid liability for compensatory damages if it can demonstrate it made a good faith effort to accommodate an employee, the 
EEOC found no such good faith in a string of decisions this year: Arnold C. v. USPS, 0120093856 (November 3, 2015); McKenzie L. v. USPS, 0120073428 
(October 14, 2015); Yessenia H. v. VA, 0720070027 (October 13, 2015); Iliana S. v. Dept. of Justice, 0120081848 (October 13, 2015); Geraldine B. v. VA, 
0120090181 (October 13, 2015); Complainant v. DHHS, 0120132360 (July 9, 2015); and Complainant v. Dept. of Justice, 0120121339 (May 8, 2015), recons. 
den., 0520150404 (November 12, 2015). 

Turning to other types of disability discrimination, the EEOC agreed with an AJ that the agency disparately disciplined a disabled employee as 
compared to her non-disabled coworkers in Complainant v. USPS, 0720140025 (September 28, 2015). The EEOC affirmed an agency’s finding that it did 
not have to excuse the misconduct of an employee with a disability who was suspended for falling asleep at work and falsifying time and attendance 
records in Bryant F. v. Dept. of Interior, 0120121828 (December 11, 2015). And the EEOC found the agency discriminated against an employee on the 
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basis of disability when he was not selected for a detail because the selecting official improperly relied upon a letter from his doctor in his personnel 
file which referenced problems performing under pressure in Complainant v. DHS, 0120112139 (November 20, 2015).   

An employer can mount a direct threat defense to hiring or maintaining employment of an employee who poses a significant risk or substantial 
harm to the health or safety of himself or others. In Tom S. v. TVA, 0120121619 (November 19, 2015), the EEOC agreed that the agency successfully 
made such a defense, where an applicant for employment as a nuclear mechanic technician could not safely wear a respirator and self-contained 
breathing apparatus because of his heart conditions. However, agencies failed to successfully make such defenses in two other cases in 2015. In 
Complainant v. USPS, 0120113802 (September 18, 2015), the EEOC found the agency was not excused from accommodating the complainant with a 
cervical lumbar strain because it failed to conduct an individualized assessment as to whether the impairment posed a direct threat to her or anyone 
else. Similarly, in Complainant v. TVA, 0120093256, 0120111968 (February 20, 2015), the EEOC reversed a FAD and found that the agency failed to 
conduct an individualized assessment as to whether the complainant, who had monocular vision, posed a direct threat to himself or others in his 
position as a dual-rate foreman. 

Under the EEOC’s regulations at 29 C.F.R. 1630, employers have an obligation to all employees, regardless of whether or not they have disabilities, 
to keep medical information confidential. In Complainant v. DHS, 0120112139 (November 20, 2015), the EEOC found a violation of these regulations 
where the agency improperly intermingled an employee’s medical records with other documents in his OPF. And in Spencer T. v. USPS, 0120112516 
(April 2, 2015), the EEOC found a violation where a supervisor kept a copy of the complainant’s medical information in a file with other documents, 
which he took home with him after his supervisory detail ended. In Complainant v. USPS, 0120140480 (June 10, 2015), the EEOC found that a supervisor 
impermissibly disclosed information about an employee who had made suicidal comments to coworkers with no need to know this information. 

Employers can request medical information from employees and send them for fitness-for-duty examinations if such inquiries are job-related and 
consistent with business necessity. In Complainant v. USPS, 0120133021 (April 15, 2015), recons. den., 0520150364 (October 1, 2015), the Commission 
found such an inquiry was permissible where there were concerns about a complainant’s ability to operate a postal vehicle based on observations of 
his unsafe driving behavior and rage. And the Commission affirmed a fitness-for-duty examination as lawful where an employee who carried a firearm 
made statements that raised concerns about his emotional stability in Complainant v. VA, 0120121517 (February 12, 2015), recons. den., 0520150290 
(August 20, 2015). 

H. DISPARATE IMPACT
The EEOC remanded two cases for further investigation because the records were not sufficiently developed as to whether agency procedures 
regarding background checks on applicants for employment created a disparate impact on African-Americans in Taryn S. v. Selective Service System, 
0120113421 (November 3, 2015) and Complainant v. Dept. of Commerce, 0120133297 (September 22, 2015). 

I. EEO INVESTIGATIONS

The EEOC finally amended Management Directive 110 (MD-110), which provides guidance to federal agencies about the processing of federal sector 
discrimination complaints in August 2015, codifying in the MD-110 changes mandated by the relatively unexciting 2012 amendments to 29 CFR 
Part 1614 and otherwise tweaking the previous procedures. Among the less than earth shattering changes is a provision that an agency that has not 
completed its investigation in a timely manner must inform the complainant in writing that the investigation is delayed, provide an estimated date of 
completion, and remind the complainant that he or she has the right to request a hearing or file a lawsuit. This is yet another effort by the Commission 
to reign in the lax efforts by agencies to comply with the requirements to timely compete investigations, in apparent recognition that the increase in 
sanctions by both the Commission and its AJs have not had the desired results. [See MD-110, Chapter 6, Section XII, Sanctions for Failure to Develop an 
Impartial and Appropriate Factual Record and MD-110, Chapter 7, Section III.A . Administrative Judge’s Review of the Record.]

It continues to surprise the authors how frequently the Commission finds investigations by federal agencies to be inadequate and this year was no 
exception. In Alycia R. v. DHS, 0120132311 (December 11, 2015), the Commission vacated a FAD concerning a claim of discrimination under the Equal 
Pay Act, where the Commission found there was insufficient information in the record to determine whether the complainant and a male comparator 
had performed “equal work” within the meaning the statute and ordered a supplemental investigation, noting that sanctions would be appropriate 
should the agency failed to comply. And in Larita G. v. USPS, 0120142154 (November 18, 2015), the Commission reversed the agency’s dismissal of 
a claim of sexual orientation, finding there is a need to gather additional evidence as to whether complainant was subjected to sexual harassment, 
sex-based harassment and reprisal-based harassment, and noting that neither the alleged harasser nor several of the witnesses identified by the 
complainant were ever interviewed by the investigator. The Commission gave considerable guidance as to what was expected in a supplemental 
investigation of a race discrimination case where an offer of employment was withdrawn following disclosure of the criminal history in Complainant 
v. Dept. of Commerce, 0120133297 (September 22, 2015), a case that the authors believe is among the must-read decisions this year. An agency FAD 
was set aside in Floyd C. v. Dept. of Justice, 0120121887 (November 3, 2015), where the Commission found additional information was needed to 
determine whether the complainant was able to perform the essential functions of a Deputy U.S. Marshal position given a diagnosis of PTSD. A 
supplemental investigation was also ordered in Complainant v. VA, 0120123257 (September 2, 2015), where the Commission set aside an AJ’s finding of 
no discrimination because there was insufficient evidence as to whether it was an undue hardship to accommodate the complainant who suffered from 
cardiovascular disease and requested not to travel; Complainant v. Dept. of Interior, 0120131945 (July 15, 2015), where the Commission found potential 
evidence of per se retaliation but there was no evidence gathered in the investigation as to whether a letter of reprimand was motivated by retaliation; 
and Complainant v. Dept. of Justice, 0120130580 (June 18, 2015), where the Commission sent the agency back to conduct further investigation about 
whether discriminatory motives led to complainant being sent for a drug test, an OIG investigation, and being micromanaged in his work.

J. HARASSMENT (NOT SEXUAL)

We now briefly turn our attention to Commission decisions on claims of harassment (other than sexual harassment which is considered separately) 
and we begin with two cases addressing allegations of disability harassment. In Iliana S. v. Dept. of Justice, 0120081848 (October 13, 2015), where the 
Commission found that repeated demands for medical documentation even though complainant was visibly in pain and having trouble walking 
and standing was sufficient to establish a hostile work environment based on disability, and in Complainant v. Dept. of Justice, 0120121339 (May 8, 
2015), recons. den., 0520150404 (November 12, 2015), the Commission found a hostile work environment where, after complainant made a request for 
reasonable accommodation, management accused complainant of engaging in disruptive behavior when she openly expressed dissatisfaction with 
efforts to provide accommodation and dragging other employees into her legal affairs and also placed her on a PIP after which it removed her existing 
accommodations.

Among other findings of hostile work environment, the Commission found a complainant was subjected to harassment based on race in Complainant 
v. TVA, 0120123132 (May 14, 2015), when a noose appeared in the workplace and was not removed for some 10 days; that a complainant was subjected 
to harassment based on disability in Tammy S. v. Dept. of Justice, 0720130022 (October 2, 2015), when she was denied reasonable accommodation, 
accused of lying about her injury and potentially harming herself to support her claims, pressured to accept assignments which violated her medical 
restrictions, and charged AWOL when she was undergoing surgery which eventually led to her termination; and that the complainant was subjected to 
a hostile work environment based on her gender in Kiera H. v. Dept. of Air Force, 0520140092 (February 13, 2015), when, after she informed management 
that she was pregnant and would need time off for medical appointments, her leave was denied, she was falsely accused of improperly accessing 
records and eventually terminated. The Commission also found a complainant was subjected to a hostile work environment on the basis of his sex in 
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Complainant v. USPS, 0120112975 (July 15, 2015), where the harasser, who was also male, physically and verbally accosted him and made references to 
his sexuality which lasted more than a decade.

Among cases further refining an employer’s ability to raise an affirmative defense to harassment, we note a handful of decisions from the EEOC. The 
Commission found the affirmative defense was not available to the agency in Complainant v. Dept. of Transp., 0720140022 (September 16, 2015), where 
one of the allegations of harassment was that complainant was reassigned, which the Commission found to be a tangible employment action because 
the complainant was assigned unclassified tasks there were neither “grade sustaining nor desirable.” The Commission rejected an effort to avoid liability 
by the agency in Complainant v. DHS, 0720140021 (August 19, 2015), where the agency argued an AJ failed to properly apply the Supreme Court’s 
recent decision in Vance v. Ball State Univ., 133 S. Ct. 2434 (2013), a case that narrowed the definition of a supervisor for purposes of finding vicarious 
liability. In rejecting the argument, the Commission noted that the supervisor engaged in ridiculing and humiliating complainant and recommended 
complainant for termination. The Commission also rejected an agency’s effort to avoid liability by invoking an affirmative defense in Complainant v. VA, 
0120123232 (May 21, 2015), where the Commission found it was unavailable because the agency failed to take immediate and appropriate corrective 
action after being placed on notice of the harassment, but found that the affirmative defense was available in Complainant v. DHS, 0120123064 (March 
19, 2015), where the agency was found not liable for coworker harassment because the alleged harasser was reassigned the next day to a different 
floor, the matter was referred for a full investigation, and the coworker was later permanently reassigned to another facility.

K. HEARINGS (EEOC) AND AJ AUTHORITY

We begin our discussion of the EEOC hearing process and AJ authority with the subject that is most often of great interest, sanctions. We note three 
instances where the Commission found default judgment appropriate. In the first, Amina W. v. Dept. of Energy, 0120113823 (November 17, 2015), the 
Commission issued default judgment for complainant because the agency failed to provide copies of the hearing transcripts to the Commission and 
failed to even respond to an order to show cause why sanctions should not be imposed. The Commission also found default judgment appropriate 
in Complainant v. Dept. of Air Force, 0120083446 (September 28, 2015), where the agency failed to provide the complete complaint file to the Office 
of Federal Operations. The Commission noted that the agency not only failed to comply, but it disregarded four efforts by the Commission to contact 
the agency by telephone and email. The decision characterized the agency’s failure to respond as egregious. The Commission also affirmed an AJ’s 
issuance of default judgment in Complainant v. Dept. of Air Force, 0720090009 (June 5, 2015), after the agency failed to timely produce the report of 
investigation and the AJ noted that the agency had previously had default judgment entered in a case involving the same complainant when the 
agency had failed to issue a notice of right to file a formal complaint, failed to accept the complaint for processing, and failed to investigate the issues.

The severe but lesser sanction of an adverse inference was found to be appropriate in two cases we mentioned this year, the first of which is Gerald L. v. 
Dept. of Transp., 0120123187 (December 17, 2015), where the Commission had previously overturned an entry of default judgment by an AJ and, after 
substantial failure to comply and subsequent proceedings, the Commission entered an adverse inference that had the agency submitted the complete 
report of investigation, it would have shown that the agency’s articulated reasons for selecting the selectee were false, thus having the same result 
as a default judgment. And in Kerrie F. v. SSA, 0720140026 (October 29, 2015), the Commission found appropriate an adverse inference by an EEOC AJ 
who had noted the agency’s failure to preserve observation notes of complainant’s performance and other documents denied the complainant the 
opportunity to test the credibility of those witnesses.

Another powerful sanction tool available to EEOC AJs is to exclude or otherwise bar certain evidence or testimony, and we saw a good example that 
in Karry S. v. Dept. of Air Force, 0720140038 (October 9, 2015), where the Commission affirmed the decision of an AJ who found that the appropriate 
sanction was to strike all evidence regarding damages after complainant failed to adequately respond to discovery. The Commission itself imposed 
a sanction against the agency in Complainant v. Dept. of Air Force, 0120132260 (July 17, 2015), where it found that the agency had failed to timely 
complete the investigation and, reversing entry of default judgment by an AJ, concluded the appropriate sanction instead was to bar the agency 
from using any of the affidavits or exhibits contained in the eventually completed ROI to support either a motion to dismiss, a motion for summary 
judgment, or to otherwise rely upon affidavits at hearing.

The Commission has long been resistant to allowing complaints of discrimination to be dismissed in their entirety and as a result, sanctionable 
misconduct by complainants often results in the milder sanction of a dismissal of the request for hearing and order for the agency to issue an FAD. 
The Commission affirmed an AJ’s dismissal of the hearing request in: Marquitta B. v. USPS, 0120140518 (December 17, 2015), where the AJ found 
contumacious conduct on the part of complainant and her counsel, including repeated failure to comply with the instructions of the judge and 
abusive behavior by counsel that demonstrated contempt for the AJ’s authority; Complainant v. VA, 0120131377 (September 17, 2015), where the AJ 
dismissed the hearing request after repeated failure of the complainant to timely respond and evidence of a long history of complainant’s counsel 
failing to comply with court ordered deadlines; Complainant v. Dept. of Navy, 0120132940 (September 4, 2015), where complainant failed to respond 
to discovery and failed to comply with a motion to compel; Complainant v. Dept. of Defense, 0120120773 (April 17, 2015), where the complainant did 
not timely submit a prehearing report as ordered by the judge; and Complainant v. Dept. of Commerce, 0120140776 (February 13, 2015), recons. den., 
0520150277 (July 21, 2015), where a complainant failed to comply with an order to provide a settlement demand to the agency within a specified time. 
However, in Complainant v. Dept. of Army, 0120130347 (March 31, 2015), the Commission found dismissal of the request for hearing was inappropriate 
where, during a prehearing conference, the complainant requested consolidation of his complaint with another pending investigation by the agency 
and to permit the parties time for global settlement discussions, but when complainant notified the AJ the parties had not reached a settlement 
agreement, the AJ dismissed the request for hearing. And in Complainant v. Dept. of Defense, 0120150382 (May 1, 2015), the Commission found the AJ 
imposed too severe a sanction in dismissing the complaint in its entirety and instead found that dismissal of the request for hearing was appropriate 
with instructions for the agency to issue a FAD when complainant and her representative did not appear at a scheduled hearing ostensibly because 
there was reason to believe a settlement had been reached, which turned out not to be correct.

There were also two cases that addressed the alleged failure by the agency to provide interim relief required by the Commission’s regulations at 29 
CFR 1614.505(a)(1). Adding insult to injury, the Commission dismissed the agency’s appeal of a grant of default judgment to complainant in Karry S. v. 
Dept. of Air Force, 0720140038 (October 9, 2015), because the agency then failed to implement the interim relief ordered. But in Complainant v. USPS, 
0720140025 (September 28, 2015), the Commission found no basis to dismiss an agency appeal of an AJ’s finding of disability discrimination for failure 
to provide interim relief, where the agency offered 10 positions for the complainant to choose from for reinstatement and mailed the offers to the 
complainant’s last known address. The Commission noted that the complainant had responsibility to keep the agency informed of her current address 
and thus the agency could not be blamed for its failure to provide interim relief. 

L. INDEPENDENT CONTRACTORS

In the years since President Ronald Reagan accelerated the move toward using contractors to perform functions that had previously been done by 
employees of the United States government, we have seen a gradual increase in claims that allege a dual employment relationship. This year, we 
include a half dozen or so cases raising such an assertion, and we begin our discussion with the four complainants who successfully argued that 
they should also be considered employees of the government. In Kyle S. v. Dept. of Commerce, 0120151782 (November 17, 2015, the complainant, a 
biologist at a laboratory for NOAA, successfully argued he was a joint employee of the agency and the contracting firm because the position required 
a higher level of skill, was performed at an agency laboratory with agency materials and equipment, his position furthered the mission of the agency, 
and he reported to an agency employee including coordinating his leave, and he was listed on the agency website. Similarly, in Complainant v. Dept. 
of Transp., 0120150318 (February 27, 2015), the Commission found complainant was a joint employee of the government and a private staffing firm 
where the work performed was related to the agency’s mission, the agency exercised sufficient control over his employment by assigning him projects 
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and having agency employees meet with him weekly, the work was performed on agency premises using agency equipment and materials and, 
of particular importance, the agency reprimanded him in writing and was responsible for the decision to cut off use of his services. The other two 
instances where the Commission found a joint employment relationship were: Elene K. v. DHS, 0120152032 (October 28, 2015), where the complainant, 
who worked for a private staffing firm, did not perform work directly related to the mission of the agency but was nonetheless considered a joint 
employee of the agency because an agency employee assigned work, the agency provided the workspace and equipment and she was terminated 
after an agency employee communicated she was not comfortable working with her; and Complainant v. Dept. of Navy, 0120143162 (May 20, 2015), 
where the Commission found complainant was a joint employee for purposes of challenging his termination because the agency controlled when, 
where, and how he performed his job on a daily basis, his communication with the staffing firm was limited, he held the position for nearly seven years, 
and the agency had significant input in the decision to remove him.

There were two cases of note where the Commission found the complainant was not an employee for purposes of Title VII. In the first, Complainant v. 
Dept. of Navy, 0120132837 (January 28, 2015), the Commission found that although the agency furnished all the needed equipment, it did not otherwise 
control the means and manner of employment. The other case was Complainant v. NRC, 0120142033 (January 28, 2015), where the Commission 
found the complainant, who worked for a staffing firm, was not a joint employee even though he had worked for more than four years and received 
assignments from agency employees and used agency equipment because of the clarity with which the staffing firm handled the complainant’s pay 
and benefits and because his work was not related to the mission of the agency.

M. LAWS, REGULATIONS, AND GUIDANCE

We note that the EEOC issued a revised Management Directive 110 (MD-110) on August 5, 2015, which is available on the EEOC’s website at www.
eeoc.gov/federal/directives/md110.cfm.

N. LEGITIMATE, NONDISCRIMINATORY REASONS (INADEQUACY OF)

Yet again this year there were a remarkable number of instances in which agencies simply failed to meet the minimal burden of production to articulate 
legitimate nondiscriminatory reasons to actions challenged in employment discrimination complaints. We selected four such decisions for inclusion 
in the EEO update this year, including three in which the Commission found liability, and one in which it cut the agency a break and remanded for 
further proceedings. In Devon H. v. DHS, 0120131083 (December 3, 2015), the Commission found the agency failed to sufficiently articulate reasons 
for a nonselection, concluding that the mere fact that the agency asserted complainant was ranked last among potential candidates lacked sufficient 
explanation as to why. In Complainant v. Dept. of Agric., 0120132107 (April 29, 2015), the Commission likewise found the agency failed to meet its 
burden to articulate a legitimate nondiscriminatory reason in another nonselection case where the record contained written justifications for two 
selections but did not contain reading sheets, interview questions or interview notes, resulting in the Commission commenting that the agency’s 
explanation lacked a specific, clear, and individualized explanation. And in Chong T. v. DHS, 0120140085 (January 15, 2015), the Commission found the 
agency failed to sufficiently articulate legitimate nondiscriminatory reasons for changing complainant’s duties and job title, moving him to another 
worksite, and assigning his previous duties to a white female employee. Apparently in a more generous mood, the Commission in Complainant v. Dept. 
of Defense, 0120132616 (September 25, 2015), merely set aside an agency FAD that did not contain sufficient explanation for a lower performance 
rating and, rather than finding liability, remanded for further investigation.

O. MIXED CASES

Most of our readers are probably familiar with the 2012 comment from Justice Kennedy when the Court was considering Kloeckner v. Solis, the first 
case before the Supreme Court that required an analysis of the mixed case procedures, in which he quipped “I’ve probably led a charmed life, but I’ve 
never heard of a mixed case until this matter came before us.” Most of us wish we could say the same. Fortunately, there are few mixed case decisions 
from the EEOC this year that we found worthy of mention. Although the Commission did affirm a number of decisions from the MSPB on petitions for 
review, the only one we found of note was Petitioner v. Dept. of Commerce, 0320140033 (February 4, 2015), in which the Commission concurred that 
the petitioner, who had obsessive-compulsive disorder, was not a qualified individual with a disability because he was unable to perform the essential 
functions of the position even with reasonable accommodation.

P. NATIONAL ORIGIN DISCRIMINATION

It was not a very notable year for claims of national origin discrimination. In Susie K. v. Dept. of Labor, 0120130410 (December 3, 2015), the EEOC found 
that the AJ partially erred in her analysis of whether the agency improperly issued an “English-only” rule in the workplace, but regardless affirmed a 
finding of no discrimination. 

Q. NONSELECTION CLAIMS
Cases involving allegations of a failure to hire or promote often have somewhat unique evidentiary issues and this year we mention just a few such cases. 
In a claim of nonselection on the basis of race, the Commission found that the agency did not establish clear and convincing evidence that another 
candidate would have been selected in Complainant v. Dept. of Defense, 0120130238 (July 21, 2015). In Complainant v. Dept. of Labor, 0520120381 (June 
25, 2015), a case voted upon by the full Commission, it found evidence of pretext when complainant was not selected, with the Commission noting 
that “although the Commission is hesitant to substitute its judgment for the personnel decisions of an agency, complainant’s resume reflects a depth, 
length, and breadth of experience that surpasses that of the selectee and, as such, is evidence of pretext.” And in a case alleging retaliation, Marguerite 
L. v. Dept. of Educ., 0120120836 (January 9, 2015), recons. den., 0520150217 (August 13, 2015), the Commission found evidence of pretext where the 
agency’s explanation for not selecting the complainant was that the selectee performed better in the interview, but there was evidence that two of the 
four persons on the interview panel expressed concern that prior EEO activity may be a factor in the agency’s decision.

R. OFFICIAL TIME

In a rare opportunity to provide guidance on a complainant’s right to official time, in Complainant v. DHS, 0120130897 (July 24, 2015), the Commission 
considered a request for 16 hours of official time. The agency only granted eight hours and would only permit four hours to be used on each of two 
work days. The Commission found both the amount of time and the decision to parse it out over two days to be appropriate, given that the use of the 
time was to work on an affidavit and that there was no showing by the complainant that the time was insufficient.

S. PROCEDURES

Shifting our attention to procedural matters before the Commission, we begin with dismissals of complaints, something agencies are empowered 
to do under EEOC regulations, but often do so at the risk of being reversed. One of the most common basis to dismiss EEO complaints is for failure 
to state a claim. The Commission reversed, as usual, quite a number of such cases this year including Van P. v. Dept. of Army, 0120152188 (October 
15, 2015), where the Commission reversed the dismissal of a claim alleging a seven day suspension was retaliatory because the agency improperly 
considered the merits; Complainant v. Dept. of Army, 0120151576 (September 18, 2015), where the Commission reversed the dismissal of the claim of 
racial harassment finding that a single act of her supervisor screaming at complainant to “bring their monkey asses out here” was sufficient to state a 
claim; Complainant v. DHS, 0120151481 (August 13, 2015), recons. den., 0520150486 (December 22, 2015), where the Commission reversed dismissal of 
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