TABLE OF CONTENTS

CHAPTER ONE: RULES, REGULATIONS, AND GUIDANCE..

IV.

V.

VI.

INTRODUCTION. ..o iiniinsiissiissessesmssmsssssssisssssssmssisssssssssssmssssssssssssass

FEDERAL RULE OF CIVIL PROCEDURE 56.......cconsiineiinnessessnessnicnns

A. SUMMARY JUDGMENT STANDARDS .......covumiirirrernreinnicnns

B. PARTIAL SUMMARY JUDGMENT .....vvvimirmeinsnninnsisesnsssssssaens

EEOC REGULATIONS: 29 CFR 8 1614.109(G) c.ouvvvunererererseensenesesessessaneees

A. USE OF SUMMARY JUDGMENT ....coovviirirmiincsnniansssesnsssssssens

B. EEOC APPLICATION OF RULE 56 STANDARDS........ccccoevuuunes

EEO MANAGEMENT DIRECTIVE 110 iiiciinncssesnesmsssssesssesnnes

ADMINISTRATIVE JUDGES' HANDBOOK ... iiiiiirnssnesisesssicnns

TIMING OF SUMMARY JUDGMENT MOTION.....convvrirnirirnressesnnennns

A. TIMING OF RESPONSE......iiiiinsissiinssssessessssssiesssessnes

CHAPTERTWO: SUMMARY JUDGMENT STANDARDS.......

V.

.13

GENUINE DISPUTES OF MATERIAL FACT......

A. MATERIAL FACTS.

B. GENUINE DISPUTES
1. Role ofAdmmlstratlveJudge
2. Sanctions and SUMMATY JUAGMENT......irirrerriieeisseseseseseessesssssssssssssssssssssssssssssssssessssssssssssessssssssssssssssans
3. Inadequate INVESTIGAtory RECOIM.......eeesriseiseesseisseisesssesssssessesssesssssasssssssssssssssssssssssessssssssssssessssssass
4. Credibility Determinations......
5. Conceding Facts—Motions to Dismiss

JUDGMENT AS A MATTER OF LAW STANDARD

BURDEN OF PROOF FOR SUMMARY JUDGMENT

A. BURDEN ON CLAIMS AND DEFENSES

1. Complainant’s Burden

2. Agency’s Burden
B. OPPOSING PARTY'S BURDEN

1. Effect of Failure to Oppose.......

2. Controverting Facts .

3. Summary Judgment During Discovery
APPELLATE STANDARDS..

CHAPTER THREE: WRITTEN MOTION PAPERS........

.27

RULES GOVERNING MOTIONS.....cviiirmisiiimsisssnssmssssessesssssssessssssnes

FORM REQUIREMENTS ..curiiinnesiesninmismisississsmsssssssesssssssssssesssessses

A. CASE CAPTION . .coiircsmesissnisssisisissssssisssssssssssssssssssssssssssses

1. Change in Agency Head.........eneinensineesensssessisnens

FIRST PAGE REQUIREMENTS......cvniriminisncinsinsinsssesnssssssssnens

B
C SIGNATURE .cuicsssisnsiisissssssssssssssssssssssssssssssssses
D DATE .ootitsncisisissisissssssisssssssssssssssssssssmssssssssessssssssssss

ONTENTS OF MOTION PAPERS......iiinisneisinsssssssssssssssnnens

C
A. INTRODUCTION . cccitinrinsininesnesnssssssesssmssssssssssmsssssssssssssssssss
B STATEMENT OF UNDISPUTED MATERIAL FACTS......ccc.

1. UNFAVOIable FACLS ..uvuueeereereeseesinsssssississ s sssssssssssssssssssssssssssssssssssssssssssssssssssssses

2. Citation 10 ThE RECOIM c.iriirerrereississiseisssssissssssssssssssssssssssssssssssssssssssssssssssssssens

3. Evidence Not Included in RECOI....inineniensinssnsinseessssssssssssssssssssssssssses
C. LEGAL ARGUMENT .c.certrreereessressssenssssssssssssssssssssssssssssssssssssssssssssnes

1. Summary Judgment STtaNAArds........enrnninessssisssissssssssssssssssssens

2. SUMMATY Of ATQUMENT c..eueveeeereeeeeesisssesssisssssssssssssssssssssssssssssssssssssssssssssssssssssssssses

3. ArgumMENT HEAINGS ..vueerreeieernernsississississssssisssssssssssssssssssssssssssssssssssssssssssssssssssssns

EFFECTIVE SUMMARY JUDGMENT MOTIONS



IV.

V.

Il
V.
V.

VI.

4, ATGUMENT STIUCTUIE c.ceteeiiieinesiseiseiseesesssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssasssssssssssssses 40

5. CItatioNSs TO AUTNOIITY couuveiveceiserssiscsssssissessssssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 41

6. Sentence and Paragraph STIUCTUIE ....iceeissssississssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 42

D. CONCLUSION . .coueerreeseeusesissesissssssssesssssssssesssssssssssssssesssssssssssssssessssessssesssssssssessasesssssssssessssessssessssssssssesssssssssesssssassssessssesssses 43
E. REQUEST FOR ORAL ARGUMENT ....ouvvirrieeimeresssesisessssessssssssssessssesssssessssessssessssesssssessssessssesssssssssesssssssssssssssassss 43
OPPOSITION TO SUMMARY JUDGMENT ....ccoretrireeninesisesssssssssssssessssessssesssssssssesssssssssessssssssasessssessssssssssessasessssessssssss 43
A. STATEMENT OF DISPUTED FACTS .oeeeeererieeiseesssessssesissessssssssssssssssssssessssssssssessssessssssssssesssssssssesssssssssessssesssnes 44
1. Effect of PENAING DISCOVETY ...uirrrreerernsrereeesessssssnssessssssssssssssssssssssssssssssssssses 44

2. NO FACES IN DISPULE....cuiirrrerirriisiereisriseiseisessissssssssssssssessssssssssssssssssssssssssssssssssassssssssssssssssssssssssssssssasssssssssnes 45

B. LEGAL ARGUMENT ....oiteteeesiesisessssssssssessssessssessssesssssessssessssesssssssssessssessssssssssessssessssssssssessssessssessssessasessssessssssssessasessss 45
1. Summary Judgment STaNAArds........enrnnisessissssssssssssssssssssssens 45

2. SUDSTANTIVE LAW ...couieureeerieiincetsseesecueeesseassesusessssesssesssesssssssesssesssessasssssesssessssssasesasessssssasesssessssssssesssesssessass 46
SERVICE REQUIREMENTS ... ttueeuetissesiaseesssessssssssessssesssssssssessssessssessssssssssessssesssssssssessssessssesssssssssessssesssssssssessssessssessssessssessssessss 46
A. CERTIFICATE OF SERVICE....oiieeireeeeeessesissessssesisssssssessssesssssssssssssssessssessssssssssessssessssesssssesssssssssesssssssssessssessanes 47
CHAPTER FOUR: INTENTIONAL DISCRIMINATION CASES 49
CIRCUMSTANTIAL EVIDENCE 49
A. FAILURE TO MAKE OUT PRIMA FACIE CASE 50
1. Disputes Over Similarly Situated 52

2. Absence of Comparators.......... 53

3. Attributes of Selectee or Replacement 54
SAMPLE AGENCY MOTION=PRIMA FACIE CASE.....rrreereerseiessinssisssissssessssssssssssesssssssssssssssssssssssssssssesssesssssssssssssssssssnss 55
A. COMMENTS ON SAMPLE MOTION...... 58
B. OPPOSING THE MOTION . 58
FAILURE TO PROFFER LEGITIMATE REASON . 59
SAMPLE COMPLAINANT’S MOTION—LEGITIMATE REASON...... 60
PRETEXT . 63
A. SELECTION CASES . 66
SAMPLE AGENCY MOTION—FAILURE TO ESTABLISH PRETEXT 69
MIXED MOTIVE CASES...... 72

VILI.

CHAPTER FIVE: HARASSMENT CASES ........

VI.

VILI.

VIII.

IX.

SUBSTANTIVE HARASSMENT ANALYSIS....iiiiinsiesnssissssens

A. TANGIBLE EMPLOYMENT ACTION CASES.....iiirniane.

B. HOSTILE ENVIRONMENT CASES .....iiiinrincisesnsssssssens

RULES OF AGENCY LIABILITY wooviiiiininnismesnesmmsissssssmssssssesssesssssss
A. TANGIBLE EMPLOYMENT ACTION CASES.....iierinne.

B. HOSTILE ENVIRONMENT CASES .....iiriininncisesnsssssssens

SUMMARY JUDGMENT IN TANGIBLE EMPLOYMENT ACTION CASES

A. EMPLOYMENT ACTIONS.....iiriininncsnssmesnssssssssssssssssssssens

B. SUPERVISORY AUTHORITY ...oiirmiiimiinsissssssssssssesssesssessns

SAMPLE AGENCY MOTION—TANGIBLE EMPLOYMENT ACTION..

SUMMARY JUDGMENT IN HOSTILE ENVIRONMENT CASES............

A. FAILURE TO DEMONSTRATE PROTECTED BASIS........uu..
B. CONDUCT NOT SUFFICIENTLY SEVERE OR PERVASIVE......

SAMPLE AGENCY MOTION—NO PRIMA FACIE CASE......ccoveverenneee.

A. OPPOSITION TO MOTION ..uiinnirmirmininssisssssssssssessesssesssssns

SUMMARY JUDGMENT ON LIABILITY csrrreirinnismcsmesnnisssssessssssssssens

A. AFFIRMATIVE DEFENSE—MANAGERS AND SUPERVISORS

B. LIABILITY DEFENSE—COWORKERS.......ccoonimiimirreinsinnisnens

SAMPLE AGENCY MOTION—LIABILITY DEFENSE.......ccccovvneeneerennece.

COMPLAINANTS' SUMMARY JUDGMENT MOTIONS.......cconvumerurnne.
A. TANGIBLE EMPLOYMENT ACTION CASES.....iiirinne.

B. HOSTILE ENVIRONMENT CASES .....viiiinrineisesnssissssens

TABLE OF CONTENTS



CHAPTER SIX: DISABILITY CASES ... 105
l. SUMMARY JUDGMENT IN DISABILITY CASES...erererrrrsresnsenssessssssssssssssssssssssssssssssssssssssssssnss 106
Il. QUALIFIED INDIVIDUAL WITH A DISABILITY wcoorreeeerensrenssesssesssensssssssssssssssssssssssssssssssssssssssssnes 106
A. PHYSICAL AND MENTAL IMPAIRMENTS ....uovrrerreerrsensiesssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnsssenses 108

1. EXCIUSIONS frOM DEIINITION....ceurreerereeereeeciieeisesiesiseesasesissessssssssssessssessssessssessssssssssessssesssssssssessasessssessssseses 109

2. DUration Of IMPAITMENT ... ssssssssssssssssssssssssssssssssssssssssssssssssssssssasssssssssssssssssssssssanes 109

B. MAJOR LIFE ACTIVITIES ccoeeeieeireeirerueetsseessecseessseessessssssssesssesssessssesssesssessssssssesssessssssasesssessssssssesssessssssssesssessssssasssssessesses 109

C. SUBSTANTIAL LIMITATIONS c..omeeeeeeuseeeseessesisesssesssesssessasesssesssesssssessesssessssssssesssessssssssesssessssssssssssessssssssssssesssessasssssessss 110

1. Life ACTIVITY Of WOTKING ittt sssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssanns 112

2. MITIGATING IMEASUIES ....eceeeeeeeeriereissiseississssssssssissssssasesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 113

D. PERFORMING ESSENTIAL FUNCTIONS......ieererreesrrensienssssssssssssssssssssssssssssssssssssssssssssnnes 114

1. JOD ATEENAANCE ..ottt sisesssessse s ssseesse s sase bbbt b bbb bbb bane 115

2. ESSENTIAl FUNCTION CHITEIIA evuvreeeeeeceneeesressecuneeseiuseeiaseeasesssesssesssesssessssesssesssessssssssesssessssssssesssessssssssesssessssssanes 116

E. HEALTH AND SAFETY STANDARDS ... vitiirerineeiinesissesissesisssssssssssssesssssssssssssssssssssssssesssssssssssssassssssesssssssssesssssssasns 116

M. SAMPLE AGENCY MOTION—COMPLAINANT NOT QUALIFIED ..cvueretrerrererereresenssenssesssnssssssssssssssssssssssssssssssssssssssssnns 117
IV. SUMMARY JUDGMENT—REASONABLE ACCOMMODATION .....vvurruerirneeesserssnessssessssesssssessssesssssssssssssssessssessssssssssssass 123
A. BASES FOR AGENCY MOTIONS ...oiiieeneereteseiaseessetissesssesssessssesssesssessssssssesssessssssasesssessssssssesssesssessssssssessssssasssssessssses 125

1. No Agency Knowledge of ACCOMMOdation NEEM........cwuveeeuneruneriseesiesisessssesssessssssssssessssessssseses 125

2. Agency Provided ACCOMMOUATION ....irrnirrenseinssessisssssssssisssssssssssssssssssssssssssssssssssssssssssssssssssssssssesssssens 126

3. Refusal to ENgage iN INTEIACIVE PrOCESS .......vweveerrvensrerssisnsssnssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnns 127

4, UNAUE HAIASIP oo ssssisssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssess 128

5. REASSIGNMENT ...t issssssessssssssssasessssssssssssssssssssssasssssssassssssssssssssssasssssssssssssssssssssssssssssssssasses 129

6. GOOA FAILN EffOITS ...cuuureeeeceeerinerieeeiseesiesissesissessssessssessssessssssssssesssssssssessssssssssessssessssessssssssssessssesssssssssssssesssss 130

V. SAMPLE AGENCY MOTION—REASONABLE ACCOMMODATION.....crmrrrrrererernressssssssssssnssssssssssssssssssssssssssssssssssssssssnss 131
VI COMPLAINANTS SUMMARY JUDGMENT MOTIONS ....coriueriereseesinesissesssessssessssessssessssssssssessssesssssssssssssssessssessssssssssessase 136
A. AGENCY PROVIDED NO ACCOMMODATION ....coruurrreeisessnssessssessssssssssssssssssssessssessssssssssessssssssssssssssssssessssessssssses 136

B. UNDUE DELAY IN PROVIDING ACCOMMODATION......comruuremenmsersssessssesssssessssessssesssssssssessssessssesssssssssessssessasns 137

C. OFFERED ACCOMMODATION WAS INEFFECTIVE ...oueoeeieeereciseesisessssessssssssssessssessssessssssssssessssessssssssssessssessasens 137

VILI. SAMPLE COMPLAINANT’S MOTION—REASONABLE ACCOMMODATION .....comrrrreerrrirnrrerssesssssssssssssssssssssssssssssssssnns 138
CHAPTER SEVEN: REPRISAL CASES 147
l. SUMMARY JUDGMENT FOR AGENCIES—REPRISAL CASES ... rereereeretieeisessssasssisssssssssssssssssssssssesssssssssssssssssssses 147
A. NO PROTECTED ACTIVITY 148

1. Participation Clause 148

2. Opposition Clause 149

B. NO AGENCY KNOWLEDGE OF PROTECTED ACTIVITY crerrseisesisesissessesssssasssssssssssssssssssssssssssssssssssssssssssses 149

C. NO CAUSAL CONNECTION 150

Il. SAMPLE AGENCY MOTION—REPRISAL........ 150
M. ADVERSE TREATMENT REQUIREMENT .......... 153
V. SUMMARY JUDGMENT FOR COMPLAINANTS 154
CHAPTER EIGHT: RELIGIOUS ACCOMMODATION CASES. 155
l. SUMMARY JUDGMENT—RELIGIOUS ACCOMMODATION.....vvvuurrueruseresessssessssesssessssssssssessssesssssssssssssssessssessssssssessase 155
A. PRACTICES BASED ON SINCERELY HELD BELIEF ......ceeseeeeeieriesiaeeissesissessssesssssesssesssssssssessssssssssessssessanns 156

B. NO KNOWLEDGE OF BELIEF AND CONFLICT ..cueuureeerineeiseesmsessssesssessssssssssessssessssessssssssssessssessssessssssssssessssessasns 157

Il. SAMPLE AGENCY MOTION-—PERSONAL PREFERENCE ........evvuerrrrrrerrrrsnsrenssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnns 161
M. DEFINITION OF “REASONABLE” ACCOMMODATION ....comevuurereriserisesssssssssessssessssessssssssssesssssssssessssssssssessssesssssssssssssssssase 163
A. DENIAL OF ACCOMMODATION. ... ccueuneemreeueeenseinseesesisseessesssessasesssesssessssssssesssessssssasesssessssssssesssessssssssssssessssssssssssessesses 164

IV. SAMPLE COMPLAINANT’S MOTION—DENIAL OF ACCOMMODATION ....currreerrrrreernrinsserssessssssssssssssssssssssssssssssssnss 166
V. UNDUE HARDSHIP «.coueetereeietieetasesssetseeisseessetssstiasesasessssssssesssesssessssesssesssessssssasesssessssssssesssesssessasesssessssssastsssessssssssesssesssessasesssessns 168
A. COLLECTIVE BARGAINING AGREEMENTS AND SENIORITY .oovvvurreienrrnsrerssessssnssssssssssssssssssssssssssssssssssssssssssens 171
TABLE OF CASES......... 173
EFFECTIVE SUMMARY JUDGMENT MOTIONS iii





