
Ernest C. Hadley

Third Edition

A Guide to Federal Sector

Disability Discrimination

Law and Practice



FEDERAL SECTOR Disability Discrimination iii

Table of Contents
PREFACE:	 .................................................................................................... i

CHAPTER 1:	 Overview of the Rehabilitation Act, the ADA, and 
the ADAAA.............................................................................. 1

I.	 THE REHABILITATION ACT..............................................................................................................4
A.	 Section 501—Rehabilitation Act..............................................................................5

1.	 Nonaffirmative Action Requirement..........................................................................5
2.	 Affirmative Action Requirement..................................................................................5
3.	 Other Requirements.........................................................................................................6
4.	 Persons Covered................................................................................................................7

a.	 Legislative and Judicial Employees....................................................................8
5.	 Persons Excluded..............................................................................................................8

a.	 Drug Users...................................................................................................................8
b.	 Sex-Related Behavior..............................................................................................9
c.	 Other Behaviors........................................................................................................9

B.	 Section 505—Rehabilitation Act..............................................................................9
1.	 Civil Rights Act of 1991.................................................................................................10

C.	judicial  interpretation of rehabilitation act.............................................11
1.	 School Board of Nassau County v. Arline...................................................................11

II.	 THE AMERICANS WITH DISABILITIES ACT.............................................................................15
A.	 Congressional Findings and Purpose...............................................................15
B.	 Persons Covered................................................................................................................17
C.	 Title I—ADA.............................................................................................................................18

1.	 Nonaffirmative Action Requirements......................................................................18
a.	 Prohibited Activities..............................................................................................18
b.	 Medical Exams and Inquiries..............................................................................20

2.	 Title I Defenses.................................................................................................................21
a.	 No Reasonable Accommodation......................................................................21
b.	 Undue Hardship......................................................................................................22
c.	 Direct Threat.............................................................................................................22
d.	 Drug Use....................................................................................................................23
e.	 Other Defenses........................................................................................................24

D.	 Title V of the ADA...............................................................................................................25
1.	 Retaliation..........................................................................................................................25

III.	 The ada amendments act of 2008...................................................................................26
A.	findings  and purposes..................................................................................................26
B.	disabilit y.................................................................................................................................29

1.	 Major Life Activities........................................................................................................29
2.	 Substantially Limits........................................................................................................30

c.	 Regarded as Disabilities...............................................................................................31
Iv.	 EEOC REGULATIONS.......................................................................................................................32

A.	 Rehabilitation Act Regulations..............................................................................33
B.	 ADA Regulations................................................................................................................33



iv TABLE OF CONTENTS

C.	 Deference to Regulations..........................................................................................33
V.	 OTHER RESOURCES.........................................................................................................................34

A.	 EEOC Enforcement Guidance....................................................................................34
B.	 Compliance and Assistance Manuals................................................................35
C.	 Instructions for Field Offices................................................................................35
D.	 FMLA Information.............................................................................................................35
E.	 Reasonable Accommodation Assistance.........................................................35

VI.	 HISTORY OF DISABILITY LEGISLATION...................................................................................36
A.	 1964 Civil Rights Act.........................................................................................................36

1.	 Executive Order 11246..................................................................................................37
2.	 Executive Order 11478..................................................................................................37

B.	 Alcohol and Drug Abuse Acts.................................................................................38
1.	 Comprehensive Alcohol Abuse Act of 1970..........................................................38
2.	 1972 Drug Abuse Treatment Act...............................................................................38

C.	 Rehabilitation Act of 1973..........................................................................................38
1.	 CSC Regulations...............................................................................................................39

D.	 Legislative Reforms of 1978.......................................................................................41
1.	 Civil Service Reform Act................................................................................................41
2.	 Rehabilitation Act Amendments of 1978...............................................................42

E.	 Civil Rights Restoration Act of 1987....................................................................42
F.	 Americans with Disabilities Act of 1990............................................................43

1.	 Foreign Relations Authorizations Act......................................................................43
G.	 Civil Rights Act of 1991..................................................................................................44

1.	 Government Employees Rights Act of 1991..........................................................44
H.	 Rehabilitation Act Amendments of 1992...........................................................44
I.	 Presidential and Executive Office Act of 1996............................................45
J.	 Workforce Investment Act of 1998......................................................................45
K.	 Rehabilitation Act Amendments of 1998...........................................................45
l.	genetic  information nondiscrimination act of 2008.............................45
m.	ada  amendment act of 2008......................................................................................46
n.	e xecutive order 13548....................................................................................................46

VII.	 ANALYZING DISABILITY DISCRIMINATION CASES.............................................................46

CHAPTER 2:	 Impairments Under the ADA.......................................... 49
I.	 DEFINITION OF DISABILITY.........................................................................................................51
II.	 IMPAIRMENTS—GENERAL...........................................................................................................51

A.	 Conditions That Are Not Impairments................................................................52
1.	 Traits and Characteristics..............................................................................................52
2.	 Sex-Related Behavior under the ADA......................................................................54
3.	 Substance Abuse.............................................................................................................54

a.	 Voluntary Identification.......................................................................................55
4.	 Pregnancy..........................................................................................................................55
5.	 Other Exclusions..............................................................................................................56

III.	 PHYSICAL IMPAIRMENTS..............................................................................................................56
A.	 Nature of Impairment.....................................................................................................57

1.	 Duration of Impairment................................................................................................60
2.	 Severity of Impairment.................................................................................................60

B.	 Contagion..............................................................................................................................60



FEDERAL SECTOR Disability Discrimination �

C.	 Voluntariness of Condition.....................................................................................61
IV.	 MENTAL IMPAIRMENTS.................................................................................................................61

A.	 Diagnosis................................................................................................................................62
B.	 Traits and Characteristics........................................................................................62

V.	 RECORD OF IMPAIRMENT.............................................................................................................63
VI.	regarded  as IMPAIRMENTS.....................................................................................................63

CHAPTER 3:	 Major Life Activities........................................................ 65
I.	 MAJOR LIFE ACTIVITIES.................................................................................................................66

A.	the  rehabilitation act and the ada.....................................................................66
B.	 bragdon and toyota........................................................................................................66
C.	major  life activities under the adaaa..............................................................70

1.	 Working..............................................................................................................................72
2.	 Caring for One’s Self.......................................................................................................74
3.	 Walking...............................................................................................................................74
4.	 Seeing..................................................................................................................................74
5.	 Life Activity Asserted.....................................................................................................75
6.	 Discovery on Major Life Activities.............................................................................76

D.	 Case Law on Life Activities..........................................................................................77
1.	 Lifting..................................................................................................................................77
2.	 Thinking and Concentration.......................................................................................78
3.	 Reproduction....................................................................................................................78
4.	 Interaction With Others................................................................................................79
5.	 Sleeping..............................................................................................................................79
6.	 Driving.................................................................................................................................80
7.	 Climbing.............................................................................................................................80
8.	 Pregnancy-Related Disabilities...................................................................................80

CHAPTER 4:	 Substantial Limitation................................................... 81
I.	 sutton v. united air lines and its progeny................................................................82

A.	 Toyota v. Williams and Substantial Limitation..............................................89
II.	substantial  limitation under the adaaa..................................................................92

A.	statutor y rules of construction........................................................................93
B.	regulator y rules of construction....................................................................94

1.	 Broad Coverage...............................................................................................................94
2.	 Most People Comparison.............................................................................................95
3.	 Extensive Analysis Not Required...............................................................................97
4.	 Individualized Assessment..........................................................................................98
5.	 Scientific or Medical Evidence Not Required........................................................99
6.	 Mitigating Medications, Measures and Devices...............................................100
7.	 Episodic Conditions; Conditions in Remission..................................................106
8.	 Limitation of Major Life Activities...........................................................................110
9.	 Transitory and Minor Impairments .......................................................................111

C.	 Predictable Assessments and Per Se disabilities......................................115
1.	 Nature, Manner and Duration of Impairment....................................................118

D.	 Multiple Impairments...................................................................................................122
E.	substantial  limitation—Working......................................................................122

III.	 RECORD OF DISABILITY.............................................................................................................124



vi TABLE OF CONTENTS

CHAPTER 5:	 regarded as disabilities.............................................. 129
I.	the  eeoc’s view pre-sutton...............................................................................................130
II.	the  effect of sutton............................................................................................................132
III.	the  adaaa and the regarded as provision..........................................................135

A.	the  regarded as regulations................................................................................137

CHAPTER 6:	 Qualified Individuals................................................... 141
I.	 QUALIFICATIONS FOR POSITION............................................................................................143

A.	 Education and Licenses.............................................................................................144
B.	 Employer Qualification Standards..................................................................144
C.	 Administration of Tests............................................................................................154

1.	 Security Clearances.....................................................................................................156
II.	 POSITION IN QUESTION.............................................................................................................156

A.	 Reassignment....................................................................................................................157
III.	 ESSENTIAL FUNCTIONS OF THE POSITION........................................................................158

A.	 Job Attendance................................................................................................................159
1.	 EEOC—Attendance Not Essential..........................................................................159

a.	 Attendance and Alcoholism............................................................................161
2.	 Attendance is Essential Function............................................................................162
3.	 Case-by-Case Approach.............................................................................................163

B.	 Factors Considered......................................................................................................166
1.	 Position Descriptions..................................................................................................167
2.	 Performance Plans.......................................................................................................167
3.	 Time Spent on Function............................................................................................168
4.	 Consequences of Not Performing..........................................................................169

C.	 Direct Threat Standard.............................................................................................169
1.	 Increased Risk of Self Injury......................................................................................170
2.	 Risk to Others.................................................................................................................172
3.	 Mental Impairments....................................................................................................172
4.	 Reactions of Others.....................................................................................................173
5.	 Inherently Dangerous Positions..............................................................................178

CHAPTER 7:	 Reasonable Accommodation..................................... 181
I.	 OBLIGATION TO ACCOMMODATE..........................................................................................184

A.	 Persons Eligible for Accommodation............................................................187
II.	 REASONABLE ACCOMMODATION PROCESS.....................................................................188

A.	 Written Procedures Requirement.....................................................................188
B.	Knowledge  of Need for Accommodation....................................................190

1.	 Requests for Accommodation.................................................................................191
a.	 Form of Request...................................................................................................191
b.	 Timing of Request...............................................................................................195
c.	 Person Making Request.....................................................................................196
d.	 Individual Receiving Request..........................................................................196

2.	 Agency Obligation in Absence of Request.........................................................197
a.	 Facts and Circumstances..................................................................................199
b.	 Permissible Inquiries..........................................................................................201
c.	 Denial of Need for Accommodation.............................................................203



FEDERAL SECTOR Disability Discrimination vii

C.	Knowledge  of Disability—Federal Courts.................................................203
D.	 Individualized Inquiry—Overview....................................................................206
E.	 Individualized Inquiry—Current Employees.............................................209

1.	 Nature of Inquiry..........................................................................................................209
2.	 Reasonable Documentation....................................................................................210

a.	 Health Care Providers.........................................................................................214
b.	 Agency’s Role in Obtaining Documentation.............................................215
c.	 Impermissible Requests....................................................................................216

F.	 Individualized Inquiries—Applicants for Employment.....................218
1.	 Preoffer Medical Inquiries.........................................................................................218

a.	 Application Process Accommodations........................................................220
b.	 Obvious Disabilities............................................................................................220
c.	 Voluntarily Disclosed Disabilities...................................................................222
d.	 Permissible Preemployment Inquiries.........................................................222

2.	 Postoffer Medical Inquiries.......................................................................................225
3.	 Postemployment Stage.............................................................................................226

G.	 Establishing Nexus........................................................................................................226
H.	 Providing Accommodation....................................................................................227

1.	 Identifying an Accommodation..............................................................................227
a.	 Burden of Proof....................................................................................................228
b.	 Reassignment.......................................................................................................232

III.	 REASONABLE ACCOMMODATION—END RESULT...........................................................236
A.	 Essential Functions.....................................................................................................236
B.	 Effectiveness.....................................................................................................................237
C.	 Stigmatizing Accommodations............................................................................238
D.	 Preference of Employee............................................................................................238
E.	 Recommendations of Medical Providers.....................................................239
F.	 Timeliness of Accommodation.............................................................................239

1.	 Written Procedures......................................................................................................241
2.	 Ongoing Duty to Accommodate............................................................................242

G.	 Rejection of Accommodation..............................................................................243
IV.	 TYPES OF REASONABLE ACCOMMODATION....................................................................244

A.	 Accommodations for Applicants......................................................................244
1.	 Job Interviews...............................................................................................................245

B.	 Job Performance Accommodations.................................................................245
1.	 Job Restructuring.........................................................................................................246
2.	 Assistive Devices...........................................................................................................247
3.	 Assistive Animals..........................................................................................................249
4.	 Changes in Policy or Procedures............................................................................249

a.	 Collective Bargaining Agreements................................................................250
b.	 Supervisory Changes.........................................................................................258
c.	 Working at Home—Telework..........................................................................259

5.	 Limited- and Light-Duty Positions.........................................................................264
6.	 Interpreters, Readers, and Assistants....................................................................265
7.	 Reassignment................................................................................................................268

a.	 General Rules........................................................................................................269
b.	 Vacant, Funded Position...................................................................................271
c.	 Applicants, Probationers, Temporary Employees....................................272



viii TABLE OF CONTENTS

d.	 Geographic Scope...............................................................................................273
e.	 Lower Graded Positions....................................................................................273
f.	 Transfer for Medical Treatment.......................................................................274

C.	 Hours and Leave.............................................................................................................275
1.	 Modification to Work Hours.....................................................................................276

a.	 Part-Time Work.....................................................................................................276
b.	 Family and Medical Leave Act.........................................................................277

2.	 Leave.................................................................................................................................278
a.	 Holding Position Open......................................................................................280
b.	 Family and Medical Leave Act.........................................................................281

3.	 Leave Policies.................................................................................................................282
D.	 Benefits and Privileges..............................................................................................282

CHAPTER 8:	 Undue Hardship.............................................................. 285
I.	 AGENCY BURDEN OF PROOF...................................................................................................286

A.	 Pleading Requirement................................................................................................288
B.	 Reasonableness vs. Undue Hardship................................................................289

1.	 Cost–Benefit Analysis..................................................................................................291
II.	 UNDUE HARDSHIP FACTORS...................................................................................................293

A.	 Cost of Accommodation..........................................................................................294
1.	 Outside Funding...........................................................................................................295
2.	 Cost vs. Benefit to Agency.........................................................................................296

B.	 Impact on Other Employees....................................................................................297
1.	 Ability to Perform Job.................................................................................................297
2.	 Morale..............................................................................................................................299

C.	 Past Use of Accommodation..................................................................................299
III.	 UNDUE HARDSHIP IN SPECIFIC ACCOMMODATIONS...................................................300

A.	 Reassignment....................................................................................................................300
1.	 Collective Bargaining Agreements........................................................................300
2.	 Light Duty.......................................................................................................................308
3.	 Part-Time Work..............................................................................................................310

B.	 Leave........................................................................................................................................310
C.	 Job Restructuring.........................................................................................................312

1.	 Work at Home................................................................................................................313

CHAPTER 9:	 Forms of Prohibited Discrimination....................... 315
I.	prohibited  actions................................................................................................................315
II.	theories  of discrimination..............................................................................................316
III.	protected  status under the adaaa...........................................................................317
IV.	 INTENTIONAL DISCRIMINATION or disparate treatment....................................321

A.	 Methods of Proof.........................................................................................................322
1.	 Direct Evidence.............................................................................................................323
2.	 Circumstantial Evidence............................................................................................324

a.	 Comparative Employees...................................................................................327
b.	 Agency’s Burden..................................................................................................328
c.	 Pretext.....................................................................................................................328

3.	 Conduct and Performance Standards..................................................................329
V.	 HOSTILE ENVIRONMENT HARASSMENT.............................................................................335



FEDERAL SECTOR Disability Discrimination ix

A.	 Burdens of Proof..........................................................................................................335
1.	 Complainant’s Burden................................................................................................335

a.	 Severity of Conduct............................................................................................336
2.	 Agency’s Burden...........................................................................................................337

B.	 Liability for Harassment..........................................................................................337
1.	 Conduct by Supervisors.............................................................................................338
2.	 Conduct by Coworkers...............................................................................................338

VI.	 DISPARATE OR ADVERSE IMPACT...........................................................................................338
A.	 Prima Facie Case................................................................................................................340
B.	 Agency’s Burden of Proof.......................................................................................341
C.	 Safety Requirements...................................................................................................342

VII.	 REPRISAL..........................................................................................................................................342
A.	 Activity Protected........................................................................................................342

1.	 Participation Clause.....................................................................................................342
2.	 Opposition Clause........................................................................................................343

B.	 Methods of Proof.........................................................................................................343
C.	 Adverse Action Requirement.................................................................................344

VIII.	ASSOCIATION WITH DISABLED INDIVIDUALS...................................................................344
IX.	 PROHIBITED MEDICAL EXAMS AND INQUIRIES...............................................................346

A.	 Entrance Examinations.............................................................................................347
B.	 Current Employees........................................................................................................348

1.	 Fitness-for-Duty Examinations................................................................................349
2.	 Drug Tests........................................................................................................................351

X.	 INSURANCE CLAIMS....................................................................................................................351
XI.	 DRUG AND ALCOHOL ABUSE..................................................................................................354

A.	 Alcoholism.........................................................................................................................354
1.	 Required Analysis.........................................................................................................354
2.	 Firm Choice Doctrine..................................................................................................355
3.	 Discipline.........................................................................................................................356

a.	 Causal Connection..............................................................................................357
4.	 Alcoholism and Drug Abuse....................................................................................358
5.	 Harassment.....................................................................................................................358

CHAPTER 10:	 Timeliness and Remedies.............................................. 359
I.	 TIMELINESS OF COUNSELOR CONTACT..............................................................................359
II.	 REMEDIES.........................................................................................................................................361

A.	 EEOC Remedial Orders.................................................................................................362
1.	 Back Pay—Duty to Mitigate.....................................................................................363

B.	 Disability Retirement Cases....................................................................................363
C.	 Workers’ Compensation.............................................................................................366
D.	 Good Faith Reasonable Accommodation Defense.................................367

CHAPTER 11:	 Genetic Information Nondiscrimination Act ..... 373
I.	 GINA-Specific Definitions...................................................................................................374

A.	 Genetic Information Generally...........................................................................374
B.	 Genetic Tests......................................................................................................................375
C.	 Genetic Monitoring......................................................................................................377
D.	 Genetic Services..............................................................................................................377



� TABLE OF CONTENTS

E.	 Manifested Disease or Disorder..........................................................................377
F.	 Employees and Agencies Covered.......................................................................379
G.	 Family Members................................................................................................................380
H.	 Family Medical History...............................................................................................381

II.	prohibited  employment practices..............................................................................383
A.	 Employment Actions and Terms of Employment.....................................383
B.	 Segregating and Classifying Employees.......................................................384
C.	 Retaliation for Protected Activity..................................................................385
D.	 Acquisition of Genetic Information................................................................386
E.	 Confidentiality of Collected Information...............................................394

III.	 Remedies.........................................................................................................................................396

Table of Cases.......................................................................................... 397



Ernest C. Hadley

Research Supplement

A Guide to Federal Sector

Disability Discrimination

Law and Practice



Disability Discrimination Law and Practice — Research Supplement �

Supplemental Materials 
Table of Contents

Supplemental Materials A	 The Rehabilitation Act of 1973: Sections 501 and 505.......................................... 1

Supplemental Materials B	 The Americans With Disabilities Act of 1990 (ADA), Titles I and V..................... 5

SUPPLEMENTAL MATERIALS c	 Title 29—Labor Commission, 29 CFR 1614.203.......................................................... 17

Supplemental Materials D	 Regulations to Implement the Equal Employment Provisions of the 
Americans With Disabilities Act—29 CFR 1630....................................................... 19

Supplemental Materials E	 Compliance Manual: Section 902 Definition of the Term Disability............ 57

Supplemental Materials F	 Enforcement Guidance: The Americans With Disabilities Act and 
Psychiatric Disabilities................................................................................................ 77

Supplemental Materials G	 Enforcement Guidance: Reasonable Accommodation and Undue  
Hardship Under the Americans with Disabilities Act....................................... 91

Supplemental Materials H	 Enforcement Guidance: Workers’ Compensation and the ADA.................... 117

Supplemental Materials I	 Enforcement Guidance: Preemployment Disability-Related Questions 
and Medical Examinations........................................................................................ 127

Supplemental Materials J	 Enforcement Guidance: Disability-Related Inquiries and Medical 
Examinations of Employees Under The Americans with Disabilities Act 
(ADA)................................................................................................................................... 137

Supplemental Materials K	 Q & A: Enforcement Guidance on Disability-Related Inquiries and  
Medical Examinations of Employees Under the Americans with 
Disabilities Act (ADA)................................................................................................... 151

Supplemental Materials L	 Enforcement Guidance: The Effect of Representations Made in 
Applications for Benefits on the Determination of Whether a Person  
is a “Qualified Individual With a Disability” Under the ADA......................... 155

Supplemental Materials M	 Policy Guidance on Executive Order 13164: Establishing Procedures  
to Facilitate the Provision of Reasonable Accommodation....................... 171

SUPPLEMENTAL MATERIALS N	 Q & A: Policy Guidance on Executive Order 13164: Establishing  
Procedures to Facilitate the Provision of Reasonable  
Accommodation............................................................................................................ 183

SUPPLEMENTAL MATERIALS O	 Practical Advice For Drafting And Implementing Reasonable 
Accommodation Procedures Under Executive Order 13164......................... 185

SUPPLEMENTAL MATERIALS P	 Policy Guidance: Executive Order 13145 to Prohibit Discrimination  
in Federal Employment Based on Genetic Information................................. 205

SUPPLEMENTAL MATERIALS Q	 Q & A: EEOC Policy Guidance on Executive Order 13145 Prohibiting 
Discrimination in Federal Employment Based on Genetic Information.... 215

Supplemental Materials R	 Fact Sheet:  The Family and Medical Leave Act, the Americans With 
Disabilities Act, and Title VII of the Civil Rights Act of 1964......................... 217

SUPPLEMENTAL MATERIALS S	 Fact Sheet: Job Applicants and the Americans with Disabilities Act........ 223

SUPPLEMENTAL MATERIALS T	 Fact Sheet: Work At Home/Telework as a Reasonable Accommodation..... 229

SUPPLEMENTAL MATERIALS U	 Fact Sheet: Obtaining and Using Employee Medical Information  
as Part of Emergency Evacuation Procedures................................................. 231

SUPPLEMENTAL MATERIALS V	 Q & A : About Cancer in the Workplace and the Americans With  
Disabilities Act............................................................................................................... 233

Supplemental Materials W	 Questions & Answers About Persons With Intellectual Disabilities  
in the Workplace and the Americans With Disabilities Act.......................... 241

SUPPLEMENTAL MATERIALS X	 Q & A : About Epilepsy in the Workplace and the Americans With 
Disabilities Act............................................................................................................... 251

Supplemental Materials Y	 Questions and Answers About Diabetes in the Workplace and the 
Americans With Disabilities Act (ADA)................................................................... 257



ii Supplemental Materials—Table of Contents

SUPPLEMENTAL MATERIALS Z	 Q & A : About the Association Provision of the Americans With  
Disabilities Act............................................................................................................... 263

SUPPLEMENTAL MATERIALS AA	 Q & A : About Blindness and Vision Impairments in the Workplace  
and the Americans With Disabilities Act.............................................................. 267

Supplemental Materials BB 	 Questions and Answers About Deafness and Hearing Impairments  
in the Workplace and the Americans With Disabilities Act.......................... 275

SUPPLEMENTAL MATERIALS CC	 Fact Sheet : The Americans With Disabilities Act: Applying Performance 
and Conduct Standards to Employees with Disabilities............................... 285

Supplemental Materials DD	 ADA AMENDMENTS ACT OF 2008PL 110-325 (S 3406) September 25, 2008............. 305

SUPPLEMENTAL MATERIALS EE	 Federal Register: Regulations to Implement the Equal Employment 
Provisions of the Americans With Disabilities Act, as Amended................ 309

Supplemental Materials FF	 Summary of Key Provisions: EEOC’S Notice of Proposed Rulemaking  
(NPRM) to Implement the ADA Amendments Act of 2008 (ADAAA).................. 333

Supplemental materials GG	 Genetic Information Nondiscrimination Act of 2008..................................... 335

Supplemental materials HH	 Genetic Information Nondiscrimination Act of 200829 CFR 1635................ 345




